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 P-R-O-C-E-E-D-I-N-G-S 1 

 (9:15 a.m.) 2 

  CHAIRPERSON GRIFFIS:  ?- Special Meeting this 3 

morning.  With me today is Mr. Etherly.  Also representing the 4 

National Capital Planning Commission, Mr. Levy, and representing 5 

the Zoning Commission this morning on this decision making is 6 

Mr. Hannaham.  And I will go through further introductions when 7 

we call the Public Hearing of this morning, but I will turn to 8 

you, Mr. Hart.   9 

  MR. HART:  Good morning.  We have before us this 10 

morning for the Special Public Meeting of Case 16833, 11 

Application of TP2 LLC, pursuant to 11 DCMR Subsection 3104.1, 12 

for a special exception from the limitation on the number of 13 

roof structures, and the roof structure setback requirements 14 

under Subsection 411.11, and pursuant to 11 DCMR, Subsection 15 

3103.2, a variance from the residential recreation space 16 

requirements under Section 773, to permit the construction of a 17 

mixed use, apartment house and retail, in a C-2-A District, at 18 

premises 306 Carroll Street, N.W., at Square 3354, and Lot 26. 19 

  The Board heard the facts of the case at it's 20 

February 12th, 2002 Public Hearing, and scheduled a decision for 21 

today.  The participating Board Members are Mr. Geoffrey 22 

Griffis, Ms. Renshaw, Mr. Levy, Mr. Etherly, and Mr. James 23 

Hannaham. 24 

  Mr. Chair, the case is before you.   25 
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  CHAIRPERSON GRIFFIS:  Thank you, Mr. Hart.  Okay. 1 

 Board Members, as you recall, we did put this on a special 2 

schedule this morning.  And as Mr. Hart has eloquently told us, 3 

we are looking at a special exception here, and also a variance 4 

for the recreation space.  The special exception being the roof 5 

structures under Section 411.  I would propose this.  I am going 6 

to make a motion, and would ask for a second, and we can show ?-7 

 speak to the motion in our deliberations this morning.  And I 8 

would, in fact, move approval of Application Number 16833 of TP2 9 

LLC for a special exception from the limitation on the number of 10 

roof structure, and the roof structure set back requirements 11 

under Subsection 411.11, and pursuant to DCMR 3103.2 for a 12 

variance from the residential recreation space requirements 13 

under Section 773, to permit the construction of this mixed use. 14 

 It is an apartment and retail at the premises of 306 Carroll 15 

Street, N.W. 16 

  MR. LEVY:  Second. 17 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Levy.  As 18 

you recall, Board Members, last week we did hear this case, and 19 

let me take a few things in the beginning.  Let me speak to the 20 

special exception.  I think that it was clear that the burden 21 

was met on this.  We looked at the reasoning behind the 22 

placement of, first of all, the elevator, cooling tower, and the 23 

stair penthouse based on the configuration of the apartments, 24 

the access to the elevator needing to be up front in the 25 
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building also, than trying to put the stair in the correct and 1 

co-compliant area would not put those together with the cooling 2 

tower.  Also, in terms of facilitating the workings of the 3 

building, it was important for that to be placed where it was 4 

presented to us. 5 

  They had, obviously, looked at several options 6 

for all these, and I think a strong case of the exception is the 7 

fact that they worked diligently to, one, mitigate the viewing 8 

impact of these structures on the roof.  Also, and importantly, 9 

and this Board takes very seriously the aspect of actually 10 

integrating these by material, but also in placement en massing, 11 

integrate these into the building itself so that they don't just 12 

look like tops of wedding cakes, so to speak. 13 

  I think the Applicant did well in presenting 14 

that, and presenting the case in the fact of placement, and 15 

actually fitting these into the mezzanine massing, and as 16 

indicated ?- and I will go through at the end of this also, 17 

those that were ?- well, let me take special exception. 18 

  The Office of Planning also moved, or recommended 19 

approval of the special exception, and their report was fairly 20 

lengthy as to the reasonings for each of the structures.  In 21 

fact, one structure was just four inches away from the required 22 

placement. 23 

  Secondly, the residential recreation variance, 20 24 

percent is required.  They are not meeting that, although they 25 
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are meeting a large portion of it.  I think speaking to the 1 

uniqueness, it was very clear that the site was unique for quite 2 

a few aspects, actually.  I think some of the most traditional 3 

ones in terms of the slope of the site, the shape, obviously, 4 

was very unique, and it had even more unique qualities than the 5 

surrounding sites, those being the rail line that is directly 6 

adjacent to it. 7 

  It also has an easement onto the property to 8 

accommodate that.  It has a retaining wall, and I guess it was 9 

called in the case a site wall which is Womadas (phonetic), 10 

which obviously had to be dealt with.  Those uniqueness to the 11 

land, I think, also go to some of the difficulties in terms of 12 

setting up a residential and mixed use building, such as this.   13 

  One that was spoken to quite extensively was the 14 

noise impact of the trains going by, and how that was to be 15 

mitigated.  Also, the lengthy history in terms of others taking 16 

a stab at trying to build something on this site, and not being 17 

able to accomplish it.  It seems like this was the design, and 18 

?- well, maybe the developer and the team also, was able to 19 

bring something that looks to be realistic in building out this 20 

site. 21 

  I think also, a strong piece ?- I may be 22 

scattered here in some of this, but in terms of the variance, I 23 

thought it was also quite important to look at, and Office of 24 

Planning did an excellent job in bringing to our attention, 25 
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first of all, the comprehensive plan and how this fits directly 1 

into it, but more importantly, how it actually goes to the 2 

Tacoma  Central District Plan, which was the small plan.  We got 3 

the whole piece of it, and how it actually fit one of the 4 

priority redevelopment sites, specifically the site, and fit the 5 

land use and the make up of the ?- what was intended to be the 6 

development on this site.  So I think all and all, it was 7 

starting out very well, but with regards to the comprehensive 8 

plan, what was in the community's perspective anticipated for 9 

that site. 10 

  Also, looking at the variance, I think an 11 

important piece to note is the fact, and we heard this in the 12 

case, how the Applicant was actually trying to maximize the 13 

residential recreation space, and not coming in for a full 14 

variance from it.  In fact, this building is utilizing not only 15 

for the residential recreation space, the courtyard, but it has 16 

a more integrated function within the building.  If I recall, 17 

there's the water treatment that happens on-site, that actually 18 

happens within the courtyard, and that would necessitate an open 19 

area. 20 

  I think mitigating the sound factors of the 21 

trains going by, you obviously keep windows at a minimum on that 22 

side to lessen the impact, but then you do need the light and 23 

air, obviously, in the residential area, which would speak to 24 

having that court, and having it at a size that didn't limit the 25 
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residential units so that they weren't actually useable, but 1 

maximized the light and the air that could come into those. 2 

  And let me go, and then I will turn to other 3 

Board Members.  Let me go to negative impact.  I think I've 4 

spoken, and I think the record shows how strong this fits within 5 

the Zone Plan.  We had ?- first of all, let me start with, we 6 

had extensive testimony on the, frankly, I would say exhaustive, 7 

public outreach that this Applicant went through in order to put 8 

together final plans for this, working with the community 9 

groups.  And I think the Applicant was able to, because of that 10 

work, bring numerous ?- and I have a note here that actually I 11 

was seeing fairly overwhelming positive input from the community 12 

of Tacoma Park.  And I think that, as we see on this Board, 13 

certainly makes for ?- at times, makes for excellent projects, 14 

the one being in design and use, but also it facilitates the 15 

development process when you have the surrounding area, the 16 

neighborhood and the community supportive of it. 17 

  I won't list through everything that we have, but 18 

clearly there was letters.  The adjacent neighbor was in 19 

support.  We had ?- well, it's all in the record.  I don't need 20 

to read through all of this, but it does bring up one aspect of 21 

the fact of what groups were in opposition to this.  We had 22 

persons and no parties, if I recall correctly, and most of which 23 

surrounded ?- I guess all of it, actually, surrounded the bike 24 

trail and the bike trail issue. 25 
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  It was very clear that we heard and have thought 1 

extensively about the bike trail.  I think at first blush when 2 

we came into this case, statements were made to the fact that it 3 

was not within our jurisdiction to decide where bike trails were 4 

going or not going, although there are two ?- well, I think it 5 

became clearer as the testimony was given by ?- two testimonies. 6 

 One being the Washington Area Bicyclist Association.  They 7 

brought up in their testimony that this actually went to adverse 8 

impact.  That took some time, I think, I can say individually, 9 

in order to assess the level of adverse impact. 10 

  As Board Members recall, we were presented with a 11 

map that had numerous options of the bike trail, two of which 12 

take us through this actual site.  We had some discussion, and 13 

questions were answered about each.  Obviously, the Washington 14 

Area Bicyclist Association have prioritized two of the trails, 15 

two of the eastern alignment trails that would cut through.  And 16 

there was also testimony regarding some sort of above-grade 17 

crossing of Carroll Street into the Metro site. 18 

  All that being said, I feel fairly strongly that 19 

this ?- that the case for the variance and special exception are 20 

strong enough.  I think that the support around, and those that 21 

supported this also are aware of the bike trail.  And that the 22 

support actually outweighs the opposition, and that, to me, 23 

speaks to the impact, the negative impact if those surrounding 24 

the area actually have spoken to the different options of the 25 
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bike trail as appropriate, that would not cut to this site, I 1 

will ?- I have listened to that testimony. 2 

  I think the other important thing to look at it 3 

in terms of the bike path is that it doesn't ?- this project 4 

doesn't eliminate the possibility of any sort of bike trail 5 

going through.  We do have four options just presented to us in 6 

this case, two of which we have people speaking to supporting, 7 

and the other two, I think they're ?- it's actually ?- one is 8 

called an Eastern Alignment also, but there's also a Western 9 

Alignment.  Certainly, will enable the bike trail to pass 10 

through and connect in terms of its overall and total plan. 11 

  Secondly, I think that there ?- the fact of the 12 

matter is that there isn't a consensus, there isn't a 13 

development schedule and development plan for the bike trail.  14 

It is hard to put a project on hold, or not to grant it, in 15 

order to see which trail would actually be chosen and, 16 

therefore, to reassess a negative impact that it might have if 17 

this project went forward. 18 

  I think we can't do that.  I think we ?-19 

 testimony was given, and I briefly mention the fact that this 20 

land has been vacant for numerous years, that there have been 21 

projects proposed that would not, and could not come to 22 

fruition.  And I don't know why, specifically, with those, but 23 

obviously we have something here that looks like it can actually 24 

be constructed.  And, therefore, holding off on it, I think is 25 
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problematic.  And, in fact, that the positive benefits outweigh 1 

any sort of issue of negative impact that is not actually 100 2 

percent supported in the area. 3 

  Two last things.  This may not be appropriate to 4 

say for the record, but it's come to my attention that there's 5 

been some comments about my involvement in this case after we 6 

went through the Public Hearing.  And I would just like to state 7 

the fact that when we called this case, I did bring to the 8 

attention of everyone in attendance my relationship to this 9 

case.  I gave ample time for Board Members to speak to this 10 

issue.  I gave the Applicant time to speak to this.  And more 11 

importantly, I gave anyone in the audience and in attendance an 12 

opportunity to speak and make comment. 13 

  The fact that no one opposed my participation in 14 

this, and in fact, that no one came forward to give anything 15 

more than no opposition or no comment, we continue through this. 16 

 I find it find it fairly troubling that we would then be 17 

getting comments at this point after the Public Hearing has 18 

actually gone forward and we are at decision making, that there 19 

might be those thought would want to jeopardize the process of 20 

this Board. 21 

  There was ample time.  There was an appropriate 22 

time, and there was a justified time to bring up any comments 23 

and concerns.  And it would have, with a mere mention, made me 24 

leave.  And so, therefore, I hope that we don't hear further on 25 
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that issue.  And that's probably more than enough said. 1 

  Lastly, I turn to Board Members for comments, and 2 

I'd like to hear ?- we did receive a letter today, this morning 3 

actually handed to us.  It was stamped in at 8:35.  The Board 4 

has not seen this.  It is not going into the record.  The record 5 

is closed.  Corp. Counsel has reviewed it, and indicated that, 6 

in fact, it does not go to the substance of the case.  And that 7 

is where I will ask for additional comments. 8 

  MR. LEVY:  Mr. Chair. 9 

  CHAIRPERSON GRIFFIS:  Yes, Mr. Levy. 10 

  MR. LEVY:  Two brief points.  The first is, just 11 

getting back to the variance issue, I would add that the 12 

proximity of public green space in the vicinity of the project 13 

further strengthens the case for the variance on the residential 14 

recreation space requirement. 15 

  Also, I want to state that I ?- that 16 

additionally, I considered the bike trail issue very seriously, 17 

the Metropolitan Branch Trail, and the testimony that was given 18 

relative to that.  And ultimately, I made ?- I have to make a 19 

decision based on whether I believe that a building on that 20 

site, as a matter of right, versus a building on that site with 21 

the variances that are being requested, whether there's a 22 

difference, and whether that ?- the granting of the variances 23 

relates directly to the bike trail project, versus a building as 24 

a matter of right on that site.  And I also share your concerns 25 
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about making a decision ?- about considering the bike trail 1 

project, given that the route has yet to be decided in this, in 2 

the early planning stages.  3 

  Additionally, on one of the last points you just 4 

raised, I'll reiterate that I was very comfortable in going 5 

forward with your participation.  And I agree, that we have 6 

exhaustive opportunity for objections to be raised on that 7 

point. 8 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Levy.  9 

Others? 10 

  MEMBER ETHERLY:  Thank you very, Mr. Chairman.  I 11 

will not recite all of the rationale.  I will be supporting ?- I 12 

will be voting in support of the application for all of the 13 

reasons that you've laid out.  I will echo my colleague, Mr. 14 

Levy's, comments regarding the ample opportunity that both this 15 

Board had, and members of the proceeding, or I should say 16 

parties, as well as attendees at our meeting where we discussed 17 

this publicly on the issue of your disclosure, and any potential 18 

or perceived conflict of interest. 19 

  I believe the Applicant has, indeed, laid out 20 

satisfactorily grounds for granting of both the variance and the 21 

special exceptions, once again for reasons that you've already 22 

outlined in detail, Mr. Chairman.  And I will acknowledge that 23 

once again, the outreach with which the Applicant conducted 24 

himself regarding community feedback, adjustment of plans at 25 
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certain instances where there was considerable community 1 

concern, is to be applauded and commended.  2 

  In the short amount of time that I've been a 3 

member of this August body, it's not all the time that we have 4 

an opportunity to have community input and feedback, where the 5 

consensus is so overwhelming. 6 

  As to the issue of the bike trail, I will 7 

associate myself to an extent with the remarks of Mr. Levy, in 8 

that while there would definitely be a desire to see some 9 

closure brought to the issue of the bike trail and its 10 

alignment, given the history with regard to the lack of 11 

development for this property, and once again, the overwhelming 12 

sense of the community as it relates to a desire to see this 13 

property developed, that motivates me very strongly, and gives 14 

me a fairly comfortable level with respect to moving forward and 15 

supporting this application.  Thank you very much, Mr. Chairman. 16 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Etherly.  17 

Yes, Mr. Hannaham. 18 

  MEMBER HANNAHAM:  I might say ditto to the 19 

comments of my colleagues.  I was very much impressed with the 20 

presentation of the Applicants, and the efforts that were made 21 

in the community to bring the project to the level of 22 

sophistication that we've seen. 23 

  I, also, felt that the arguments made for the 24 

bike trail, in lieu of this particular project were far too 25 
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unrealistic, and there are alternatives that I think  can be put 1 

forward to routes that can satisfy both the bike trail and this 2 

particular project, and I would very much support this project 3 

when we have an opportunity.  4 

  We have a second, so we're actually in the 5 

process of discussing this, aren't we?  I'll await then for the 6 

final word.  Thank you. 7 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you, Mr. 8 

Hannaham.  Mr. Gell, I would ask you just to come up to the 9 

table.  Any other comments that we ?- Board Members would like 10 

to take the opportunity?  Well, let me just reiterate for the 11 

record that we did have the Office of Planning in support.  We 12 

also ?- this project did go through HPRB and did receive final 13 

?- I don't know what their verbiage is, but final conceptual 14 

design tentative approve ?- no, I'm joking.  That's a joke, for 15 

the record.  It did receive approval in the HPRB process.  DPW 16 

also looked at this.  There were some issues that they were 17 

going to deal with, and did not impact the zoning relief that 18 

was in the application.  There was actually changes in the last 19 

testimony in the Public Hearing that looked like it was going to 20 

mitigate some of those.  And so, I think we can, at this point, 21 

with a motion to approve Application 16833, and a second by Mr. 22 

Levy, ask for all those in favor. 23 

 (Vote.) 24 

  CHAIRPERSON GRIFFIS:  And any opposed?  Not 25 
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seeing any, and Mr. Hart, I believe you have a proxy. 1 

  MR. HART:  Yes, Mr. Chair.  I have a proxy vote 2 

and statement by Vice Chair Renshaw.  It reads as follows:  3 

  "I vote to approve the application of TP2 LLC for 4 

a special exception from the limitation of the number of roof 5 

structures and the roof structure setback requirements under 6 

Subsection 411.11.  I believe the Applicant has met the burden 7 

of proof for the special exception under 411.11, which speaks to 8 

operating difficulties, size of building lot, all conditions 9 

relating to the building or surrounding area that will tend to 10 

make full compliance unduly restrictive, costly, or 11 

unreasonable.   12 

  This (inaudible) mixed use project is situated on 13 

a difficult, neglected, and up to now undesirable piece of 14 

vacant property in the Tacoma Park Historic District, adjacent 15 

to the Womada Redline (phonetic) and the CSX railroad tracks.  16 

The project has the support of the community, will not adversely 17 

affect the use of the neighboring property, and is in accordance 18 

with the zone regulations and map.   19 

  I also vote to approve a 5 percent variance from 20 

the residential recreation space requirement under Section 773. 21 

 The outdoor professionally landscaped courtyard will produce ?-22 

 provide an attractive suitable and secure space for the 23 

renters.  It would be an undue hardship to the property owner if 24 

he could not fashion his residential recreation space in a 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 19 

courtyard location away from the adjacent railroad tracks. 1 

  This variance can be granted without detriment to 2 

the public good, and without impairing the zone plan.  3 

While Application Number 16833 was opposed by the Washington 4 

Area Bicyclist Association, the project has the backing of the 5 

Historic Preservation Review Board, ANC 4-B, Office of Planning, 6 

Plan Tacoma Neighborhood Association, Eastmont Cooperative, 7 

Inc., Historic Tacoma, Inc., and the Rema Corporation 8 

(phonetic). " That's it, Mr. Chair.  9 

  CHAIRPERSON GRIFFIS:  I thank you very much, Mr. 10 

Hart.  And I would turn back to you for a recording of the vote 11 

then. 12 

  MR. HART:  Staff records the vote as 5-0 to 13 

approve.  Mr. Griffis making the motion, Mr. Levy seconded, and 14 

Ms.  Renshaw, by proxy, to approve. 15 

  CHAIRPERSON GRIFFIS:  Good.  Thank you very much. 16 

 Mr. Gell, obviously it has gone the way you hopefully intended. 17 

 If I recall correctly in the Public Hearing, you asked for a 18 

bench decision and summary order.  We, obviously, didn't do a 19 

bench decision.  We've had a decision today.  20 

  I would ask that we do a hybrid and not a summary 21 

order on this, and ask that you submit, within a week, Findings 22 

of Facts and Conclusions of Law.  Is that something you're able 23 

to do? 24 

  MR. GELL:  Mr. Chairman, I would be happy to do 25 
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it if we have a transcript available. I can do the best I can 1 

with my notes, and I'd be happy to work with Staff, but I think 2 

perhaps ?-  3 

  CHAIRPERSON GRIFFIS:  Well, the issue comes down, 4 

and maybe you do need to have your client up here.  The issue 5 

comes down to that we ?- the Board felt some urgency in moving 6 

this along, and that's what we're just trying to facilitate.  7 

And, obviously, that ?- if we can get that from you, that would 8 

facilitate.  If the order could go out later, after we have the 9 

actual transcripts, of which I'm not sure how long those take to 10 

get, but it would be at least a week, I would imagine. 11 

  MR. GELL:  Well, why don't I endeavor to do so.  12 

I'll ?- we will submit a summary order, a hybrid summary order. 13 

 And what I understand you want is a recitation of the facts of 14 

the case, as well. 15 

  CHAIRPERSON GRIFFIS:  Right. 16 

  MR. GELL:  And I, actually, thank you very much 17 

for your discussion this morning, because I think it did remind 18 

us a great deal of much of what was brought out in the hearings. 19 

 I think we can do that in a summary fashion. 20 

  CHAIRPERSON GRIFFIS:  Okay.  Obviously, it just 21 

facilitates our writing of the order, so whatever you can put 22 

down we will review, and edit. 23 

  MR. GELL:  Very good. 24 

  CHAIRPERSON GRIFFIS:  Good.  Thank you very much. 25 
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  MR. GELL:  Thank you. 1 

  CHAIRPERSON GRIFFIS:  Have a great day.  And that 2 

ends Special Public Meeting, 19 of February, 2002. 3 

  We are going to take ten minutes.  We have 4 

another Board Member that's shifting into this session, and we 5 

will be back as soon as he arrives.  I will give you updates if 6 

we're longer than ten minutes, and we appreciate your patience. 7 

 (Off the record 9:45 - 9:55 a.m.) 8 

  CHAIRPERSON GRIFFIS:  The 19th of February, 2002 9 

Public Hearing of the Board of Zoning Adjustment for the 10 

District of Columbia. 11 

  My name is Geoff Griffis, Chairperson.  Our Madam 12 

Vice Chair will not be with us today, Ms. Anne Renshaw, but 13 

Curtis Etherly is with us, and also Mr. Levy for ?- representing 14 

the National Capital Planning Commission.  And, indeed, Mr. Hood 15 

is here representing the Zoning Commission, and we're glad to 16 

see him this morning. 17 

  Copies of today's hearing are available to you.  18 

They are located to my left near the door, on the table at the 19 

door that you enter into.  Please be aware that this proceeding 20 

is being recorded, so we must ask you to refrain from any 21 

disruptive noises or actions in the hearing room.   22 

  When presenting information to the Board, speak 23 

into the microphone.  The microphones are here on the table, and 24 

state your name and home address before presenting your 25 
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testimony. 1 

  All persons planning to testify either in favor 2 

or in opposition are to fill out two witness cards.  These cards 3 

are located on each end of the table in front of us, and I 4 

believe there's also some at the back table.  Upon coming 5 

forward, you can give those cards to the recorder.  The recorder 6 

is sitting here with headphones on.  That's what gives her away. 7 

  The order of procedure for the special exceptions 8 

and variances will be this morning first, we'll have statement 9 

and witnesses of the application.  Second, will be government 10 

reports, including Office of Planning, Department of Public 11 

Works, and any other agency reports that we have.  Third, will 12 

be the report from the Advisory Neighborhood Commission, the 13 

ANC.  Fourth, would be parties or persons in support.  Fifth, 14 

would be parties or persons in opposition.  And sixth, finally, 15 

we have closing remarks by the Applicant. 16 

  Cross examination of the witnesses is permitted 17 

by the Applicant or parties.  The ANC within which the property 18 

is located is automatically a party in the case. 19 

  The record will be closed at the conclusion of 20 

each case, except for any material specifically requested by the 21 

Board.  The Board and the Staff will specify at the end of the 22 

hearing exactly what is expected, and the date when the persons 23 

must submit the evidence to the Office of Planning, or rather, 24 

the Office of Zoning.  After the record is closed, no other 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 23 

information will be accepted by the Board. 1 

  The Sunshine Act requires that the Public Hearing 2 

on each case be held in the open before the public.  The Board 3 

may, consistent with the rules of procedure and the Sunshine 4 

Act, enter Executive Session during or after Public Hearing on a 5 

case for purposes of reviewing the record, or deliberating on 6 

the case. 7 

  The decision of the Board in these contested 8 

cases must be based exclusively on the public record.  To avoid 9 

any appearance to the contrary, the Board requests that persons 10 

present not engage Members of the Board in conversations, and I 11 

would, at this time, ask that everyone turn off their beepers 12 

and cell phones so that we do not disrupt the proceedings. 13 

  The Board will now consider preliminary matters. 14 

 Preliminary matters are those which relate to whether a case 15 

will or should be heard today; such as, request for 16 

postponement, continuance or withdrawal, or whether proper and 17 

adequate notice of the hearing has been given.  If you are not 18 

prepared to go forward with the case today, or if you believe 19 

the Board should not proceed, now is the time to raise such a 20 

matter.  I will first turn to Staff to see if they have any 21 

preliminary matters in the cases this morning. 22 

  SECRETARY BAILEY:  Mr. Chair, Members of the 23 

Board, good morning.  There is an application that was 24 

previously withdrawn. It's Application Number 16802, Chauffeurs 25 
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and Helpers Local Union 639.  Mr. Chairman, that application was 1 

withdrawn, and that's the only preliminary matter that Staff has 2 

at this time. 3 

  CHAIRPERSON GRIFFIS:  Great.  Thank you very 4 

much.  Okay.  I think we will have other preliminary matters, 5 

but they will be so case specific that I think we can take them 6 

up at that time, so why don't we proceed and call the first 7 

case. 8 

  SECRETARY BAILEY:  Application Number 16834 of 9 

Shirley Z. Johnson, pursuant to 11 DCMR 3104.1, for a special 10 

exception to allow an addition to a one-family semi-detached 11 

dwelling under Section 223, that is non-conforming as to lot 12 

width, Section 401, and side yard width, Section 405.  The 13 

property is located in the R-3 District, at premises 3328 N. 14 

Street, N.W., Square 1220, Lot 94.   15 

  All those wishing to testify, please stand to 16 

take the oath.  Please raise ?-  17 

WITNESSES SWORN: 18 

  CHAIRPERSON GRIFFIS:  Thank you.  Good morning. 19 

  MS. JOHNSON:  Good morning. 20 

  CHAIRPERSON GRIFFIS:  I'll just have you 21 

introduce yourself, your name and your home address, please. 22 

  MS. JOHNSON:  Yes.  I am Shirley Z. Johnson, the 23 

Applicant and the owner of the property at 3328 N Street, N.W. 24 

  CHAIRPERSON GRIFFIS:  Good.  And you are welcome 25 
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to proceed. 1 

  MS. JOHNSON:  Thank you.  Mr. Chairman and Board 2 

Members, the project for your consideration this morning 3 

consists of two parts.  First, it is the addition of a small 4 

pantry to the first floor of the house which would be placed 5 

under an existing roof that covers a patio.  It is 26.9 square 6 

feet, so it is, indeed, very small. 7 

  The second part of the project is the expansion 8 

of an existing bedroom by moving a wall out about eight feet.  9 

This consists of 130 square feet addition.  The addition on the 10 

second floor, as I said, is 130 square feet, and it is built 11 

over an existing roof. 12 

  Neither of these additions change the footprint 13 

of the property.  The house was built in approximately 1800, 14 

according to District of Columbia records.  Obviously, that was 15 

long before there were any zoning rules or regulations, so the 16 

property has been in non-conformance with the D.C. rules and 17 

regulations ever since those zoning rules came into existence.  18 

So what we are looking at today is continuance of a non-19 

conformance, but in no way an expansion of that non-conformance. 20 

  There are two zoning issues.  First is the lot 21 

width.  Section 401 requires that the lot should be 30 feet in 22 

width.  In actuality, it's 23.58 feet in width.  The other 23 

zoning issue concerns the size of the side yard.  This house is 24 

semi-detached, and there is a passageway along the side of the 25 
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house.  It is 2.88 feet in width, and the zoning rules require 1 

that if there is a so-called side yard, that it should be 8 feet 2 

in width.  As I have mentioned, these non-conformances have 3 

existed ever since the zoning rules came into existence.  4 

   The standard for granting of a variance is in 5 

Section 223, which provides that an exception may be granted by 6 

the Board, if there is not interference with the light and air 7 

available to neighboring properties, that the use and enjoyment 8 

of neighboring properties is  not unduly compromised, and that 9 

the construction as viewed from the street, alley, or other 10 

public way does not substantially visually intrude upon the 11 

character, scale and pattern of houses along the street 12 

frontage. 13 

  These additions are not visible from the street 14 

at all, because they are at the rear of the property.  As to the 15 

affect on any neighboring property, the only neighbor which 16 

could see these additions has given written consent to the 17 

construction, which is in the files of the Zoning Board. 18 

  CHAIRPERSON GRIFFIS:  Is that Ms. Ryan, excuse 19 

me. 20 

  MS. JOHNSON:  Yes. 21 

  CHAIRPERSON GRIFFIS:  Okay. 22 

  MS. JOHNSON:  That's correct.  We also have 23 

received a recommendation from ANC-E2 that the zoning variance 24 

be granted.  That is dated February 5, 2002, and should also 25 
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have been submitted to the Board by the ANC. 1 

  In addition, we have received approvals on a fine 2 

arts basis.  Again, the ANC recommended approval for fine arts, 3 

and on October 14, 2001, the Fine Arts Commission granted 4 

conceptual approval. 5 

  We also have received approval from the 6 

Foundation for the Preservation of Historic Georgetown, which 7 

holds a conservation easement on the property, and that was 8 

dated January 16, 2002. 9 

  CHAIRPERSON GRIFFIS:  And do we have that in the 10 

file? 11 

  MS. JOHNSON:  I'm not sure if you have it or not. 12 

 I brought a copy with me. 13 

  CHAIRPERSON GRIFFIS:  Okay.  Do you have a copy 14 

to submit? 15 

  MS. JOHNSON:  Yes.   16 

  CHAIRPERSON GRIFFIS:  Okay.  That would be great. 17 

  MS. JOHNSON:  Certainly.  Would you like it now? 18 

  CHAIRPERSON GRIFFIS:  Yeah.  You can bring it up 19 

to Staff on that side.  We can make copies for the Board. 20 

  MS. JOHNSON:  For the above-stated reasons, Mr. 21 

Chair and Board Members, we would request that you grant these 22 

variances, and we also would request that we have a bench 23 

decision and a summary order.  Thank you. 24 

  CHAIRPERSON GRIFFIS:  Good.  Thank you, Ms. 25 
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Johnson.  And just for total clarification ?-  1 

  MS. JOHNSON:  Yes. 2 

  CHAIRPERSON GRIFFIS:  ?- we're actually looking 3 

at special exceptions and not variances. 4 

  MS. JOHNSON:  All right.  Okay. 5 

  CHAIRPERSON GRIFFIS:  That goes to where ?- in  6 

fact, I just have to say that Section 223 was made for something 7 

like this, and is one of the best sections of the zoning 8 

regulations.  I didn't write it so I'm not, you know, giving my 9 

own self compliments here. 10 

  MS. JOHNSON:  All right. 11 

  CHAIRPERSON GRIFFIS:  But it obviously goes, and 12 

points to the fact that we have existing single-family houses in 13 

this city that were built well before `58 when  the zoning 14 

regulations were actually adopted, that by adoption of the 15 

zoning regulations became non-conforming structures.  So how do 16 

we then adapt those and utilize those within the current 17 

regulations, and this section was written specifically to grant 18 

that relief as a special exception, which is a lot less 19 

burdensome to prove than a variance, as maybe you saw our 20 

decision making in the morning.  It is fairly lengthy to go 21 

through, and it can be very difficult.  Thank you very much. 22 

  Let me ask a couple of quick questions.  And you 23 

have, I think, gone through 223 in terms of light and air, in 24 

terms of privacy.  Obviously, the impact is negligible, if at 25 
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all.  We have Exhibits B-1, B-2 and B-1 from your photographs. 1 

  MS. JOHNSON:  Yes. 2 

  CHAIRPERSON GRIFFIS:  I'm not sure what exhibit 3 

number they are for us in this case.  And it's clear from the 4 

rear that your ?- the addition will come out, and actually 5 

similarly align with the adjacent property.  There is no 6 

penetration or windows on the adjacent property, and it looks to 7 

be an appropriate move. 8 

  As we go through 223 though ?-  9 

  MS. JOHNSON:  Uh-huh.   10 

  CHAIRPERSON GRIFFIS:  ?- can you just talk to me 11 

a little bit about -- under Section 223.4, we have the 12 

obligation, and frankly, the jurisdiction to look at materials, 13 

lighting and screening, and any other sort of uses.  Can you 14 

just speak to that, what is the exterior skin of this going to 15 

look like? 16 

  On a normal case ?- well, I don't know.  Do we 17 

have normal cases here?  No.  Usually, cases come in, they are 18 

in the permitting process, or close to ?- if not actually in 19 

permitting, and they are referred to us by the Zoning 20 

Administrator.  They are at a level of which they can be 21 

immediately submitted for a permit if relief is granted.   22 

  That being said, we usually are looking at fairly 23 

detailed plans, and elevations in order to assess the 24 

application, so what I need you to do is walk me through what 25 
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the realities are.  And I would also ask, the Commission of Fine 1 

Arts approved the concept. 2 

  MS. JOHNSON:  Correct. 3 

  CHAIRPERSON GRIFFIS:  What did they see that they 4 

approved? 5 

  MS. JOHNSON:  The same building plans that you 6 

have. 7 

  CHAIRPERSON GRIFFIS:  Okay.  When you say 8 

"building plans", do you mean the site plan that shows ?- it 9 

would be our Exhibit Number 6, your Exhibit A-3. 10 

  MS. JOHNSON:  No.  There were architectural 11 

drawings.  We submitted, gee, I don't know, ten copies, seven 12 

copies.  It was numerous, numerous copies.   13 

  CHAIRPERSON GRIFFIS:  All right.  Okay.  Well, 14 

this is exactly what I'm talking about here, and this is the 15 

issue.  What we have is, obviously, one record case file, which 16 

you obviously submitted the drawings in. 17 

  MS. JOHNSON:  Right. 18 

  CHAIRPERSON GRIFFIS:  And what Board Members 19 

received are, in fact, copies that we ?- because we all have 20 

different jobs, and during the week these come out to us. 21 

  MS. JOHNSON:  Sure. 22 

  CHAIRPERSON GRIFFIS:  These were not copied.  I 23 

don't know if other Board Members had it, but these were not 24 

copied in my file, so I did not review it.  But this is fairly 25 
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clear, and I'm going to pass this around.  But  it obviously 1 

shows that we're having wood siding similar to the existing. 2 

  MS. JOHNSON:  Yes.  Exactly. 3 

  CHAIRPERSON GRIFFIS:  We have windows that look 4 

to be similar, if not an exact match, to some of the adjacent 5 

pieces, and I think that's all fairly clear. 6 

  COMMISSIONER HOOD:  Mr. Chairman. 7 

  CHAIRPERSON GRIFFIS:  Yeah. 8 

  COMMISSIONER HOOD:  May I just interrupt?  Ms. 9 

Johnson ?-  10 

  MS. JOHNSON:  Yes. 11 

  COMMISSIONER HOOD:  ?- you stated that you 12 

submitted eight copies of that to this office? 13 

  MS. JOHNSON:  Yes. 14 

  COMMISSIONER HOOD:  Okay. 15 

  MS. JOHNSON:  Yeah.  We had ?- when we made the 16 

initial application, it required a certain number.  And then 17 

they said they wanted more, so I think it was around seven or 18 

eight. 19 

  COMMISSIONER HOOD:  Okay.  Thank you. 20 

  CHAIRPERSON GRIFFIS:  All right.  Well, it 21 

obviously looks like a small glitch on our part not getting 22 

those into all the case files, but there are two sheets.  They 23 

?- I'll just call them ?- the first sheet is plans and 24 

elevations, and the second sheet also has building sections.  25 
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They're clear ?- and look at that, we all get individual copies 1 

now, a little bonus door prize.  Now everyone's happy.   2 

  Okay.  Let's get through this.  Also, let me just 3 

speak to the lot occupancy, which is Section 403.  Obviously, 4 

you're coming on a special exception for 223, and the issue ?-5 

 you actually have a non-conforming lot occupancy. 6 

  MS. JOHNSON:  Yes. 7 

  CHAIRPERSON GRIFFIS:  And so when you speak of 8 

actually the increase of several small square footage, the 9 

addition would be 27 and change square feet.  It is a very 10 

minimal impact in terms of lot occupancy.  But then you have to 11 

add back in the part that is non-conforming because of the 12 

existing zonings, so we're looking at a 12.9 percent variance, 13 

plus or minus.  But obviously, I ?- well, not obviously.  I do 14 

not think that that has a huge negative impact, and it's obvious 15 

that it's staying.  And I think you made the point in your case 16 

that it's staying within the entire mass and the entire building 17 

envelope.  It's not expanding out any way, or changing the ?-18 

 what I would say, frankly, is more of the real lot occupancy, 19 

the impact of the lot. 20 

  Okay.  Other Board Members, questions? 21 

  MR. LEVY:  Mr. Chair, a quick question.  Ms. 22 

Johnson ?-  23 

  MS. JOHNSON:  Yes. 24 

  MR. LEVY:  ?- the neighbor ?- bear with me a 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 33 

second, if you would. 1 

  MS. JOHNSON:  Uh-huh.   2 

  MR. LEVY:  The neighbor from whom we have a 3 

supporting letter. 4 

  MS. JOHNSON:  Yes. 5 

  MR. LEVY:  Ms. Ryan.  That is the immediately 6 

adjacent neighbor to the addition.  Is that correct? 7 

  MS. JOHNSON:  That is correct. 8 

  MR. LEVY:  Okay.  All right.  Thank you.  Oh, I'm 9 

sorry, one other question.  The addition is clearly in the back 10 

of the house.  There's an alley behind the property or not? 11 

  MS. JOHNSON:  No, there is not an alley behind 12 

it. 13 

  MR. LEVY:  Okay.  Thanks. 14 

  CHAIRPERSON GRIFFIS:  Any other questions?  Yeah, 15 

Mr. Hood. 16 

  COMMISSIONER HOOD:  Ms. Johnson, obviously, this 17 

is in the Historic District.  I see where you had went through 18 

the Georgetown Historic League, I guess it is. 19 

  MS. JOHNSON:  Yes.  There's a conservation 20 

easement on the house, and it's the Foundation for the 21 

Preservation of Georgetown. 22 

  COMMISSIONER HOOD:  Okay.  But is it a ?- is the 23 

area designated historic? 24 

  MS. JOHNSON:  Yes, it is. 25 
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  COMMISSIONER HOOD:  Okay.  My concern is, I don't 1 

see anything from ?- and I understand sometimes you go through 2 

the process here in the District, you have to go through all 3 

these agencies to get approval. 4 

  MS. JOHNSON:  Correct. 5 

  COMMISSIONER HOOD:  And I'm just concerned, and 6 

maybe someone can help me, I don't see anything from HPRB which 7 

is noted here in my notes.  Maybe their's are not, but I was 8 

just wondering ?-  9 

  CHAIRPERSON GRIFFIS:  No, let's an excellent 10 

question, Mr. Hood.  Are you into HPRB at this point, Historic 11 

Preservation Review? 12 

  MS. JOHNSON:  Fine Arts, if that's what you mean 13 

by Historic Preservation Review.  Other than that, no. 14 

  COMMISSIONER HOOD:  Is ?- I guess the question 15 

is, it should require ?- I guess she would be required to go 16 

through HPRB.  I don't know whether it's before us or after us, 17 

and I'm just wondering has she started that process, or where 18 

are you? 19 

  MS. JOHNSON:  We have been through Old Georgetown 20 

Board which is part of Fine Arts. 21 

  CHAIRPERSON GRIFFIS:  Right. 22 

  MS. JOHNSON:  And I don't know if you're 23 

referring to something apart from that. 24 

  CHAIRPERSON GRIFFIS:  Yeah.  He is, actually. 25 
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  MS. JOHNSON:  Uh-huh.   1 

  CHAIRPERSON GRIFFIS:  Let's ?- the Office of 2 

Planning, maybe, can tell us if they're going ?-  3 

  MS. BROWN-ROBERTS:  Maxine Brown-Roberts from the 4 

Office of Planning.  We spoke to Staff from HPRB, and they said 5 

they had no problem with it.  And actually, when she goes 6 

through the permitting stage, it may just be a sign off. 7 

  CHAIRPERSON GRIFFIS:  Oh, okay.  All right.  So 8 

this is ?- the normal ?- there's that darned word of "normal" 9 

again, but it often ?- usual process is people go through HPRB 10 

first, the Historic Preservation Review. 11 

  MS. JOHNSON:  I see. 12 

  CHAIRPERSON GRIFFIS:  Which is actually another 13 

agency under the Office of Planning in Historic Districts, and 14 

it's District-based.  The Commission of Fine Arts is much 15 

broader ?-  16 

  MS. JOHNSON:  Uh-huh.   17 

  CHAIRPERSON GRIFFIS:  ?- locale, so ?- and the 18 

issue is you go through HPRB first, because they have a lot more 19 

impact on actual design.  I mean, they can say that you act ?-20 

 you would not be able to do this, or they don't want you to 21 

come out more than three feet, depending, so you have more 22 

impact in terms of design.  And then once that is approved or in 23 

the approval process, you pretty much can get a read on it.  24 

Then you come in here because then you know what your actual 25 
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design is, and you get the zoning relief or not from this Board. 1 

 That, I think, Office of Planning has indicated that it may be 2 

a quick sign-off.  I don't speak for them, but I would imagine 3 

that would be the case.  I think you wouldn't ?- I think you're 4 

fine in terms of the process that you're doing at this point. 5 

  COMMISSIONER HOOD:  Mr. Chair ?-  6 

  CHAIRPERSON GRIFFIS:  Yes. 7 

  COMMISSIONER HOOD:  ?- I just have one other 8 

question. 9 

  CHAIRPERSON GRIFFIS:  Yes.  Good. 10 

  MS. JOHNSON:  Uh-huh.   11 

  COMMISSIONER HOOD:  Mrs. Johnson, if you could 12 

just ?-  13 

  MS. JOHNSON:  Yes. 14 

  COMMISSIONER HOOD:  ?- recite again for me ?-15 

 repeat again for me that ?-  16 

  MS. JOHNSON:  Uh-huh.   17 

  COMMISSIONER HOOD:  ?- this project will not 18 

cause any adverse impacts to that surrounding neighborhood, or 19 

to your neighbors.  Is that your testimony? 20 

  MS. JOHNSON:  That is correct. 21 

  COMMISSIONER HOOD:  Okay.  Thank you.   22 

  CHAIRPERSON GRIFFIS:  Okay.  Let's go to Office 23 

of Planning, and then we can come back to other Board questions, 24 

if we have it.  And I think ?- well, there it is.  Office of 25 
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Planning. 1 

  MS. BROWN-ROBERTS:  Good morning, Mr. Chairman 2 

and Members of the Board.  I'm Maxine Brown-Roberts from the 3 

Office of Planning.  The subject property is currently non-4 

conforming as it exceeds the 40 percent lot occupancy 5 

requirement, and is also below the yard setback and lot width 6 

requirements. 7 

  The property qualifies for special exception 8 

relief under Section 223, as the lot occupancy is less than 70 9 

percent.  The property satisfies the requirements for relief 10 

under Section 223, as the light and air to the neighboring 11 

properties will not be affected, as the proposed addition does 12 

not substantially extend beyond the existing footprint of the 13 

house.  The privacy of adjacent neighbors will not be affected 14 

as the addition at the lower level will not have windows, and 15 

will be screened by an existing privacy fence along the property 16 

line.  The expansion of the upper level will have a window and 17 

will overlook the backyard of the subject property.  Use of the 18 

neighbor's backyard will not be affected.   19 

  The addition cannot be viewed from the street, 20 

and there is no alley to the rear of the property.  The 21 

applicant provided photographs, concept plans and narrations to 22 

show the proposed addition.  The Office of Planning, therefore, 23 

recommends granting the special exception.  Thank you. 24 

  CHAIRPERSON GRIFFIS:  And thank you very much.  25 
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And I must say that you're graph in the report was very helpful 1 

too.  I love to see those graphic things laid out there 2 

correctly. 3 

  Okay.  We also, as indicated by Ms. Johnson, we 4 

do have the ANC report, Commission 2E.  It is dated February 5 

12th, and it was a regularly scheduled duly noticed Public 6 

Hearing, and they do support the special exception.  Any other 7 

government reports that I'm over looking?  We have mentioned the 8 

Fine Arts.   9 

  Okay.  Is there anyone else here this morning to 10 

testify in support or opposition to this case.  This is 11 

Application Number 16834, Shirley Z. Johnson.  Not seeing a rush 12 

to the table, I can assume that there are no others here for 13 

that, and I would think that we can, unless Board Members have 14 

other questions at this time, turn to you, Ms. Johnson, if you 15 

have any closing remarks. 16 

  MS. JOHNSON:  No.  Just thank you. 17 

  CHAIRPERSON GRIFFIS:  Good.  Board Members.   18 

  MR. LEVY:  Mr. Chair. 19 

  CHAIRPERSON GRIFFIS:  Yes. 20 

  MR. LEVY:  I would move approval of Application 21 

Number 16834, pursuant to 11 DCMR 3104.1 for a special exception 22 

to allow an addition to a one-family semi-detached dwelling 23 

under Section 223, non-conforming as to lot width and side yard 24 

width at premises 3328 N Street, N.W.   25 
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  I think the Applicant has clearly demonstrated 1 

that the project will not have an adverse impact to the light 2 

and air available to neighboring properties, nor will it have an 3 

adverse impact on the privacy of use or enjoyment of neighboring 4 

properties.  In fact, the addition is not visible at all from a 5 

street or other public right-of-way, and I would also note that 6 

the residence with the addition will not exceed the 70 percent 7 

occupancy, lot occupancy requirement for the R-3 District. 8 

  CHAIRPERSON GRIFFIS:  Second.  Any other 9 

discussions?  Then I would ask for all those Board Members in 10 

favor of the motion signify by saying aye. 11 

 (Vote.) 12 

  CHAIRPERSON GRIFFIS:  Any opposed?  Staff will 13 

record the vote. 14 

  SECRETARY BAILEY:  The vote is recorded as 4-0-0 15 

to approve the ?- 4-0-1 to approve the application.  The motion 16 

was made by Mr. Levy, Mr. Griffis second, Mr. Hood and Mr. 17 

Etherly in agreement, Mrs. Renshaw is not present and not 18 

voting. 19 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. Bailey.  And 20 

you did request a summary order.  Is that correct? 21 

  MS. JOHNSON:  Yes. 22 

  CHAIRPERSON GRIFFIS:  Very good.  Thank you very 23 

much, Ms. Johnson. 24 

  MS. JOHNSON:  Thank you so much. 25 
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  CHAIRPERSON GRIFFIS:  And have a great day. 1 

  MS. JOHNSON:  Thank you.   2 

  CHAIRPERSON GRIFFIS:  Please.  Thank you, Ms. 3 

Bailey. 4 

  SECRETARY BAILEY:  The second case of the morning 5 

is application ?- actually, the third case of the morning is 6 

Application Number 16803 of JFC Builders of D.C., pursuant to 11 7 

DCMR 3103.2 for a variance from the lot area requirements under 8 

Subsection 401.3, a variance from the off-street parking 9 

requirements under Section 2101, to allow the conversion of a 10 

flat into a three unit condominium in an R-4 District, at 11 

premises 1358 Girard Street, N.W., Square 2860, Lot 56. 12 

  All those persons wishing to testify, please 13 

stand to take the oath. 14 

WITNESSES SWORN: 15 

  SECRETARY BAILEY:  Thank you. 16 

  CHAIRPERSON GRIFFIS:  Good morning, gentlemen.  17 

When you get organized here, I'll just have you introduce 18 

everybody at the table. 19 

  SECRETARY BAILEY:  Mr. Chairman, excuse me for 20 

just a moment. 21 

  CHAIRPERSON GRIFFIS:  Yeah. 22 

  SECRETARY BAILEY:  This case was previously ?-23 

 there was some discussion on this case previously.  Mr. Etherly 24 

was not on the Board at that time, but he will be participating 25 
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at this time in this case.  This was previously heard before the 1 

Board on December the 11th. 2 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you.  And if 3 

I'm not mistaken, it was called on the 11th, but we ?- it was ?-4 

 we granted a continuance on it.  Is that right? 5 

  SECRETARY BAILEY:  There was some discussion, and 6 

there was a continuance granted. 7 

  CHAIRPERSON GRIFFIS:  Okay.  So in fact, we 8 

didn't hear anything substantive to the case on the 11th.  Okay. 9 

 And, Mr. Etherly, did you just want to ?-  10 

  MEMBER ETHERLY:  Thank you, Mr. Chair.  I have 11 

read the record in the case, and would be prepared to sit and 12 

listen to the issues here, and proceed. 13 

  CHAIRPERSON GRIFFIS:  Great.  Thanks.  Okay.  And 14 

now we can get to ?- yeah. 15 

  COMMISSIONER HOOD:  Mr. Chairman. 16 

  CHAIRPERSON GRIFFIS:  Uh-huh.   17 

  COMMISSIONER HOOD:  Before the Applicant gets 18 

started, I just want them to be cognizant, having read through 19 

the file, I personally am a little confused on the history.  I 20 

don't know if they're going to touch on that, but I would like 21 

for them to kind of bring me up to speed on the history.  I 22 

think I understand it, but it would be good if they could 23 

include that in their presentation.  They may already do it.  I 24 

just wanted to put that on ?-  25 
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  CHAIRPERSON GRIFFIS:  The history of the building 1 

itself? 2 

  COMMISSIONER HOOD:  The whole case, what was ?-3 

 what they were given permits for, what they weren't given 4 

permits for. 5 

  CHAIRPERSON GRIFFIS:  Right.  Okay. 6 

  COMMISSIONER HOOD:  That whole piece. 7 

  CHAIRPERSON GRIFFIS:  Good.  No, I think that's 8 

excellent direction, and I think we will be getting into that, 9 

but first let's figure out who's sitting in front of us. 10 

  MR. NUNLEY:  All right. I'll start. 11 

  CHAIRPERSON GRIFFIS:  Okay.  Actually, one 12 

housekeeping technical item.  I can't have all microphones on at 13 

the same time, so if you're going to speak you can turn your 14 

mike on.  Great.  Otherwise, we get feedback and you see the 15 

recorder's eyes start to pop because it gets so awful over 16 

there. 17 

  MR. NUNLEY:  Thank you.  Good morning, Chairman 18 

Griffis, Members of the Board, Staff, and other District 19 

agencies.  My name is Edgar T. Nunley, and I'm here representing 20 

JFC Builders in this case.  Beside me to my right is -- do you 21 

want to -- go on. 22 

  MR. LEVY:  My name is Michael S. Levy.  I'm an 23 

attorney in this matter. 24 

  CHAIRPERSON GRIFFIS:  Good.  Thank you. 25 
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  MR. CASEY:  And I'm John Casey of JFC Builders. 1 

  CHAIRPERSON GRIFFIS:  Good.  Thank you. 2 

  MR. NUNLEY:  We're seeking approval to convert an 3 

existing building from a two-family flat to an apartment 4 

condominium under the provisions of Section 401.3, an area 5 

variance.   6 

  Now the memorandum from the Zoning 7 

Administrator's Office also cited a variance from the off-street 8 

parking requirement.  In our original statement, we took 9 

exception to that variance, and since that time, since December 10 

11th, we have been in communication with the Office of the 11 

Zoning Administrator.  And we've recently received a written 12 

statement from the Zoning Administrator confirming our 13 

contention that parking relief is not required, and I'd like to 14 

submit that now, if I might. 15 

  CHAIRPERSON GRIFFIS:  Yeah, do so.  Actually, the 16 

Board spent quite some time.  I'll fill the time with my voice 17 

while you submit that.  Quite some time looking at this, and 18 

trying to understand why parking would be required.  And I think 19 

this memo will probably state what I'm about to say, and that 20 

is, if you look at Chapter 21, obviously when a building was 21 

built before 1958, which would ?- as now current zoning would 22 

require one parking space, that the building was built before 23 

the zoning, it is exempt or grandfathered from that parking 24 

space for a flat, a two unit.   25 
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  Let me also say that in a lot of the written 1 

submittals on this, it called it a tradition, and this is not a 2 

tradition to exempt parking.  It is part of the regulations, and 3 

things are then grandfathered in, so it is not a kind of 4 

flexible good feeling that is done, but in fact, is part and 5 

parcel of the regulation.  So that being said, we have a 6 

building which was existing before 1958, would require one 7 

parking space.  It is grandfathered because of that date of 8 

construction. 9 

  When it is increased which is, in fact, before us 10 

today whether it will or won't be increased, when it is 11 

increased to the three units as apartment under R-4, the 12 

requirement still laid out is for one parking space, that 13 

parking space being grandfathered excepted.  I think this Board 14 

is fairly clear that the parking requirement is not needed for 15 

relief before this Board at this time. 16 

  MR. NUNLEY:  Thank you, Chairman Griffis. 17 

  I believe all the Board Members have read our 18 

statement, our original statement, so I'm not going to rehash 19 

every point, but there are a few things that I do want to bring 20 

up, and one is that ?-  21 

  CHAIRPERSON GRIFFIS:  And I think ?- I'd pay 22 

particular attention to Mr. Hood's beginning comments, of just 23 

kind of the history and context of the whole situation. 24 

  MR. NUNLEY:  When JFC Builders first saw this 25 
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building, it was a burned out shell.  I don't know the extent of 1 

the fire damage, but it was fairly extensive, to my 2 

understanding.  I didn't get into this until much later.  We do 3 

have a report from ?- or letter, if you will, from former Chief 4 

Building Inspector, James Sheldon, who did, in fact, see it 5 

prior to the time that construction began, and we'll refer to 6 

that exhibit just a little bit later as part of our case. 7 

  When they bought the building, it was configured 8 

as three units.  Mr. Sheldon makes that statement in his letter. 9 

 There were three gas meters, three electric meters already in 10 

place.  Mr. Casey, JFC Builders purchased the building with the 11 

intent of continuing the use as a three unit apartment building, 12 

renovating and modernizing the building, and bringing it up to 13 

current code.  He would then convert to condominium and sell 14 

each unit individually.   15 

  They again ?- they went down to DCRA.  They 16 

obtained a permit which is our Exhibit Number ?- bear with me 17 

one moment, Exhibit A, so that the permit was issued.  And if 18 

you'll notice on that permit, just below center and slightly to 19 

the right which says, "To be occupied as", it says apartments, 20 

"APTS." 21 

  CHAIRPERSON GRIFFIS:  It doesn't give an 22 

indication of number though. 23 

  MR. NUNLEY:  It doesn't give the indication of 24 

number, but by definition in the zoning regulations ?-  25 
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  CHAIRPERSON GRIFFIS:  Right. 1 

  MR. NUNLEY:  ?- an apartment is three or more 2 

units, so ?-  3 

  CHAIRPERSON GRIFFIS:  Otherwise it would have 4 

been labeled flat.   5 

  MR. NUNLEY:  Flat. 6 

  CHAIRPERSON GRIFFIS:  Is that correct? 7 

  MR. NUNLEY:  Exactly.  And that permit was issued 8 

in March of 2001.  JFC, based on this permit, moved forward and 9 

began construction.  It wasn't until much, much later.  I don't 10 

know the exact date, quite honestly, but the construction was 70 11 

percent complete when during the condominium conversion process 12 

it was found out that the Certificate of Occupancy on file with 13 

the city only showed a two-family flat.  This is an anomaly in 14 

that the permit was issued for a three unit building, part of 15 

the permit process, and for those of you who don't know, I did 16 

spend 33 years in the city government in that agency.  Part of 17 

the permitting process is a check of the Certificate of 18 

Occupancy records. 19 

  I don't know what took place on that particular 20 

day, but the permit was issued, and it was months later, 70 21 

percent of the construction was complete before JFC found that 22 

they had a problem, and that's when we began this process. 23 

  We did go down to DCRA and try to solve the 24 

problem internally.  We thought possibly a certificate was 25 
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missing, a certificate may have been lost.  They've been through 1 

a lot of changeovers down there, and we were unable to solve it 2 

that way, and that's what brought us here before the Board.  The 3 

building was built in 1910. 4 

  We knew that what Mr. Casey and JFC had seen was 5 

a three unit building, so we knew that there were three meters 6 

for both utilities, so we polled the gas company and the 7 

electric company, and we were able to obtain records that dated 8 

back as far as 1981, showing that there were billings to three 9 

separate units in this apartment, so that lets us know that for 10 

20 years, at least 20 years this building has been used as a 11 

three unit apartment building, which implies that there may have 12 

been some certificating at that time.  And through the myriad of 13 

changes that that office has gone through, it could very 14 

possibly have been lost, but without the actual document, we 15 

couldn't confirm that.  But we did try to get as much 16 

information to support the fact that it has been used for that 17 

length of time, and would, therefore, not cause any negative 18 

impact on the community, so even though we're calling it 19 

Conversion Two, I think we have to do that under the zoning 20 

regulations because of the lack of Certificate of Occupancy.  It 21 

has, in fact, been a three unit apartment building as far as ?-22 

 at least for 20 years.  That's what we can prove, at least for 23 

20 years.   24 

  Now as part of that process we also polled 25 
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neighbors to find out ?- neighbors who have lived there for 1 

varying periods of time, to find out how the building was used, 2 

and we received indications that it had been used for ?- at 3 

least during their ownership of these properties, for a period 4 

of between six and twelve years.  We submitted those letters in 5 

the record.  We found out later that there were some problems 6 

with the letters, and we would ask now that they be stricken 7 

from the record, and stricken from consideration in this case.  8 

We believe that the point that we were trying to make, that this 9 

building has been used as an apartment building for a number of 10 

years, is made by virtue of the documents from the utility 11 

companies. 12 

  CHAIRPERSON GRIFFIS:  What letters are we talking 13 

about? 14 

  MR. NUNLEY:  They are marked as Exhibits G, H and 15 

I. 16 

  CHAIRPERSON GRIFFIS:  Your exhibits. 17 

  MR. NUNLEY:  Yes, our exhibits. 18 

  CHAIRPERSON GRIFFIS:  G, H and I. 19 

  MR. NUNLEY:  G, H and I. 20 

  CHAIRPERSON GRIFFIS:  So J stays in, your Exhibit 21 

J. 22 

  MR. NUNLEY:  Yes, J stays in.  J is a letter from 23 

Mr. Sheldon. 24 

  CHAIRPERSON GRIFFIS:  Yeah.  And is Mr. Rawlins 25 
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(phonetic) testifying today?  Is Mr. Rawlins here? 1 

  MR. NUNLEY:  Mr. Rawlins is here. 2 

  MR. LEVY:  Two Mr.  Rawlins testifying today. 3 

  CHAIRPERSON GRIFFIS:  How about that.  Oh, right. 4 

 Leon D. and M.J.  Correct? 5 

  MR. NUNLEY:  That's correct. 6 

  CHAIRPERSON GRIFFIS:  And they will bring 7 

clarification to ?-  8 

  MR. NUNLEY:  We certainly hope so. 9 

  CHAIRPERSON GRIFFIS:  Wait.  We'll take those 10 

out.  And it is our Exhibit 23, but it's just portions of that 11 

exhibit.  And within our exhibit, and you do this for the 12 

record, obviously, our exhibit is number 23, and in number 23, 13 

the Sub-Exhibits of G, H and I have now been removed, and will 14 

not be considered in the deliberations on this case. 15 

  MR. NUNLEY:  Also, going back to the records that 16 

we received from the utilities, we contend that there must have 17 

been some regulatory review over the years because Pepco has ?-18 

 Washington Gas, Pepco and the District have an arrangement 19 

whereby they ?- the utilities will not release service to a 20 

property until the building has been inspected and approved.  21 

Now part of that inspection and approval process is the 22 

obtaining of permits.  This building would have to have, at some 23 

point in history, obtained a permit for a three unit building in 24 

order for the city to release services to three units. 25 
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  Now, Mr. Sheldon, in his letter, in Exhibit J, 1 

makes reference to that longstanding policy, but we have also 2 

gotten a confirmation from Mr. Vincent Ford, who is the current 3 

Program Manager of the Buildings Inspections Division, and I'd 4 

also like to submit that now. 5 

  CHAIRPERSON GRIFFIS:  Good.  Thank you. 6 

  MR. NUNLEY:  Mr. Nyarku, there was ?- sir, 7 

there's a copy in there for each Board Member.  You don't have 8 

to make copies. 9 

  CHAIRPERSON GRIFFIS:  Actually, before you 10 

continue, you submitted a February 14, 2002 letter from  Tony 11 

Bello (phonetic) who is the Acting Zoning Administrator. 12 

  MR. NUNLEY:  That's correct. 13 

  CHAIRPERSON GRIFFIS:  That is Exhibit Number 28. 14 

 The exhibit now submitted from Mr. Vincent Ford dated December 15 

10, 2001 is Exhibit Number 29.  And I am going to submit as 16 

Exhibit Number 30 ?- well, this may be premature because I think 17 

this needs to be waived in, but the ANC Commission 1B report, 18 

which was received in this office February 19 at 9:47 a.m.  19 

Okay.   20 

  MR. NUNLEY:  Because of the unusual circumstances 21 

surrounding this case, we believe that we've met the burden of 22 

proof under 3103.2, because Mr. Casey and JFC Builders had been 23 

led to believe that they were moving according to the law by 24 

virtue of the issuance of the permit.  All visual indications 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 51 

were that they had a three unit building.  They had invested a 1 

tremendous amount of time and money in the construction to that 2 

point, and it would be a tremendous hardship and difficulty for 3 

them to return this ?- well, not return but to convert this 4 

building, if you will, to two units given the level of 5 

construction that it currently is in.  And we also believe that 6 

there will be no negative impact on the surrounding community if 7 

for no other reason than it has always been used as a three unit 8 

building. 9 

  Secondly, the renovation of this burned out shell 10 

removes blight from the neighborhood.  And thirdly, the 11 

conversion to condominiums will result in home ownership as 12 

opposed to the transient use that you get with apartment 13 

buildings.  Excuse me just one moment.  And we also have the 14 

Rawlins, who are property owners adjacent to this property here 15 

as witnesses today.  They're the ones that are closest and most 16 

?- would be most closely impacted. 17 

  CHAIRPERSON GRIFFIS:  Are you calling them as a 18 

witness? 19 

  MR. NUNLEY:  Yes.  I apologize.  We trying to 20 

decide which one to call first, but they're both immediate 21 

neighbors.  It really doesn't matter.  Mr. Levy, adjacent to me, 22 

will be doing the interview, if you will.  And we would ?-  23 

  MR. LEVY:  Mr. Chair ?-  24 

  CHAIRPERSON GRIFFIS:  Yeah. 25 
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  MR. LEVY:  ?- I find it necessary to interrupt 1 

just briefly to clarify for the record that ?-  2 

  CHAIRPERSON GRIFFIS:  You can come get situated 3 

while he does all this. 4 

  MR. LEVY:  Given that one of the Applicant's 5 

representatives shares the same ?- shares a surname with me, I 6 

just want to clarify that to my knowledge, I'm not related to 7 

Mr. Levy. 8 

  COMMISSIONER HOOD:  Thank you, Mr. Levy, for that 9 

clarification, because I was wondering. 10 

  MR. LEVY:  Hopefully, the transcript won't be too 11 

confusing.  I'm not actually sitting next to the Applicant.  12 

Thanks. 13 

  MR. LEVY:  Thank you, Mr. Levy. 14 

  CHAIRPERSON GRIFFIS:  Okay.  Turn the microphone 15 

on.   16 

  MR. LEVY:  Please state your name. 17 

  MR. RAWLINS:  My name is Michael Jerome Rawlins. 18 

  MR. LEVY:  Where do you live? 19 

  MR. RAWLINS:  1456 Girard Street, N.W. 20 

  MR. LEVY:  How long have you lived there? 21 

  MR. RAWLINS:  Over 20 years. 22 

  MR. LEVY:  You own the house? 23 

  MR. RAWLINS:  Yes, I do. 24 

  MR. LEVY:  How far away do you live from the 25 
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house in question that is the subject of this hearing? 1 

  MR. RAWLINS:  Right next door. 2 

  MR. LEVY:  Are you for or against them allowing 3 

Mr. Casey to put on ?- to have three units instead of two units? 4 

  MR. RAWLINS:  I'm for it. 5 

  MR. LEVY:  Do you see any problems? 6 

  MR. RAWLINS:  No. 7 

  MR. LEVY:  I have no further questions. 8 

  CHAIRPERSON GRIFFIS:  We have a professional at 9 

this.  Thanks.  Board Members, any questions of the witness at 10 

this time? 11 

  COMMISSIONER HOOD:  I just wanted to ask, Mr. 12 

Chair ?-  13 

  CHAIRPERSON GRIFFIS:  Yeah. 14 

  COMMISSIONER HOOD:  Mr. Rawlins, obviously, from 15 

what I have in front of me, that has been a blight to you for 16 

some time, so anything being done will be an improvement, I 17 

believe.  Correct? 18 

  MR. RAWLINS:  Absolutely. 19 

  COMMISSIONER HOOD:  Do you think that what is in 20 

front of us today is the only thing that can be done to that 21 

property? 22 

  MR. RAWLINS:  The improvement? 23 

  COMMISSIONER HOOD:  Is that the only way to ?-24 

 three condos? 25 
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  MR. RAWLINS:  Yes.  It's been like that since 1 

I've been there.  I mean, it's always had three meters in it, 2 

gas and electric meters. 3 

  COMMISSIONER HOOD:  Okay.  And how long have you 4 

been there again, 20 years? 5 

  MR. RAWLINS:  Over 20 years. 6 

  COMMISSIONER HOOD:  But if I ?- if someone else 7 

came up with another proposal, you would be acceptable to that 8 

too, because it's changing the blight.  It's getting rid of that 9 

blight that you've had to look at. 10 

  MR. RAWLINS:  Yes. 11 

  COMMISSIONER HOOD:  So right now you're 12 

acceptable to anything that goes over there to improve that 13 

area. 14 

  MR. RAWLINS:  Absolutely. 15 

  COMMISSIONER HOOD:  That's all.  Thank you. 16 

  CHAIRPERSON GRIFFIS:  Another professional.  17 

Board Members, any other questions?  Any redirect? 18 

  MR. LEVY:  No redirect. 19 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you very much, 20 

Mr. Rawlins.  We appreciate you coming down this morning. 21 

  MR. LEVY:  I'd like to call the second Mr. 22 

Rawlins, please. 23 

  CHAIRPERSON GRIFFIS:  Indeed. 24 

  MR. LEVY:  This will be quick. 25 
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  CHAIRPERSON GRIFFIS:  That's fine.  Take your 1 

time. 2 

  MR. LEVY:  Please state your name, sir. 3 

  MR. RAWLINS:  Leon Dexter Rawlins. 4 

  MR. LEVY:  Where do you live? 5 

  MR. RAWLINS:  1360 Girard Street, N.W. 6 

  MR. LEVY:  How far away from the subject ?- the 7 

house that's the subject of this hearing do you live? 8 

  MR. RAWLINS:  Right next door. 9 

  MR. LEVY:  How long have you lived there? 10 

  MR. RAWLINS:  I purchased the house over four 11 

years ago, but I'd been living at 1356 since 20 years ago. 12 

  MR. LEVY:  And this is your brother who 13 

testified? 14 

  MR. RAWLINS:  My dad. 15 

  MR. LEVY:  Oh, your dad. 16 

  MR. RAWLINS:  Uh-huh.   17 

  MR. LEVY:  Are you for against the development 18 

that Mr. Casey wants? 19 

  MR. RAWLINS:  I'm for it. 20 

  MR. LEVY:  Thank you very much. 21 

  CHAIRPERSON GRIFFIS:  Board Members, any 22 

questions?  Okay.  Any other witnesses? 23 

  MR. LEVY:  No more witnesses. 24 

  CHAIRPERSON GRIFFIS:  And thank you, Mr. Rawlins. 25 
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  MR. LEVY:  Thank you, Mr. Rawlins. 1 

  CHAIRPERSON GRIFFIS:  Appreciate you coming down 2 

and taking the time for this.  No other witnesses. 3 

  MR. NUNLEY:  No, we have no other witnesses. 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MR. NUNLEY:  And we believe that we demonstrated 6 

that ?- I apologize.  We believe that we have demonstrated that 7 

we meet the test for the variance, and we would, at this point, 8 

request a bench decision. 9 

  CHAIRPERSON GRIFFIS:  I tell you what, why don't 10 

you save your closing remarks to the end. 11 

  MR. NUNLEY:  Okay.  Thank you. 12 

  CHAIRPERSON GRIFFIS:  And we'll run through a 13 

couple of more things here, and I believe ?- can I just get a 14 

show of hands of people here to testify today?  Okay.  We have 15 

one other ?- okay.   16 

  Let's go to government reports.  Let's start off 17 

with Office of Planning, at this point. 18 

  MR. COCHRAN:  Good morning.  For the record, my 19 

name is Steven Cochran from the Office of Planning.  I'll be 20 

brief.  Does it meet the test?  The Office feels that it does.  21 

For exceptional conditions, the Applicant has already testified 22 

that for every ocular indication there were three units, a 23 

Certificate of Occupancy for three units, they thought.  And the 24 

building permit issuance indicated that, the Pepco records, 25 
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Washington Gas records indicated that, and so did the neighbors 1 

who had been living next door on either side, I believe, for 2 

several years. 3 

  As far as the practical difficulty, it would be 4 

unnecessarily burdensome on the Applicant.  Again, they've 5 

testified that the renovation is already approximately 70 6 

percent complete.  We've been out there and verified that.  It 7 

would require removal of several ?- well, it would basically 8 

require reconfiguration of three units into two, and the removal 9 

of a kitchen and probably a couple of bathrooms. 10 

  Can the relief be granted without substantial 11 

detriment to the public good?  Yes, it can.  That's a quality 12 

renovation of a vacant shell.  The renovation itself is good, 13 

without being so luxury as to skew the  market in the otherwise 14 

gendifying (phonetic) Columbia Heights neighborhood. 15 

  Can the relief be granted without substantially 16 

impairing the intent, purpose and integrity of the zone plan?  17 

Yes, it can.  The property is approximately 3,035 square feet.  18 

Having three units in this much square footage in an R-4 Zone is 19 

certainly not unusual.  Columbia Heights is one of the denser 20 

neighborhoods surrounding downtown.  Matter of fact, across the 21 

street there's an R-5-C Zone, directly across from the 22 

Applicant's property.  It's five blocks from the Metro, a half 23 

block to the many buses along 14th Street, and it's consistent 24 

with the land use designation of moderate density residential on 25 
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the comprehensive plan.  This land use designation encompasses 1 

housing types that range from row houses to garden apartments, 2 

so all in all, we think that it meets the tests.  Thank you, Mr. 3 

Chair. 4 

  CHAIRPERSON GRIFFIS:  Thank you.  I think you 5 

bring up and excellent pertinent point on the comprehensive plan 6 

and how it fits in.  I appreciate you putting that into the 7 

report.  Board Members are handing me this memo that indicated 8 

we needed to waive your report in, but this is a mere 9 

technicality because it was in late for the last hearing, which 10 

was December, so if I'm not correct, it's timely for today. 11 

  MR. COCHRAN:  I believe our ?- wasn't our report 12 

already waived in?  Whatever. 13 

  CHAIRPERSON GRIFFIS:  Maybe it was.  I don't 14 

think we went that far to waive it in. 15 

  MR. COCHRAN:  We're trying to keep our 100 16 

percent track record for this calendar year. 17 

  CHAIRPERSON GRIFFIS:  Yeah, well, it ain't 100 18 

percent.  You know what I mean? 19 

  MR. COCHRAN:  Sorry.  It was the last time I was 20 

here. 21 

  CHAIRPERSON GRIFFIS:  Okay.  But I think the ?-22 

 frankly, my understanding would be that we ?- I know we didn't 23 

waive it in because we didn't get that far in the last.  But if 24 

it was in, obviously, on December 6th, we don't need to waive it 25 
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in for today.  Okay. 1 

  MR. COCHRAN:  The Office of Planning is happy to 2 

put on sack cloth and ashes, if need be. 3 

  CHAIRPERSON GRIFFIS:  All right.  Enough of that. 4 

 Any questions of the Office of Planning? 5 

  COMMISSIONER HOOD:  Mr. Chair, I just ?-  6 

  CHAIRPERSON GRIFFIS:  I'm sorry, Mr. Hood.  I was 7 

just going to give the Applicant a quick ?-  8 

  COMMISSIONER HOOD:  Oh, I'm sorry. 9 

  CHAIRPERSON GRIFFIS:  And then we can follow up. 10 

  MR. NUNLEY:  No. 11 

  CHAIRPERSON GRIFFIS:  No.  Okay.  Mr. Hood. 12 

  COMMISSIONER HOOD:  Yes.  I just wanted the 13 

Office of Planning to expand a little bit on this practical 14 

difficulty, because the way I'm reading it, all of it points to 15 

a monetary piece, and I don't think this Board can consider 16 

practical difficulty when it comes to dealing with money, 17 

monetary issues.  So I want to make sure that, first of all, Ms. 18 

Sansone, that I'm correct in my assumption.  And also, I would 19 

like for Mr. Cochran to expand just a little bit more on the 20 

practical difficulty. 21 

  MS. SANSONE:  Mr. Chairman, if I might, the test 22 

for practical difficulty is whether the ?- there would be an 23 

undue burden on the Applicant without the variance.  And at some 24 

point, economic considerations can become an undue burden.  The 25 
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Board does not have the obligation to guarantee a profit to an 1 

Applicant, but economic considerations can weigh into the 2 

granting of a variance. 3 

  CHAIRPERSON GRIFFIS:  Right.  Thank you.  And I 4 

think in this case, specifically what is being testified today 5 

is the undue burden would be, first of all, the time and 6 

investment that's been made in the property that would then have 7 

to be removed.  It was also purchased on the opportunity and the 8 

assumption based on, as we've seen, the meters, et cetera, the 9 

granting of permits that it was a three unit building.  10 

Obviously, that fits into a different program than would be if 11 

one knew this to be a flat from the beginning. 12 

  COMMISSIONER HOOD:  Right.  Mr. Chair, while I 13 

also sympathize with those who have to look at that, I also in 14 

reading the materials, having ?- and this is not throwing any 15 

dispersions on any agency, having been someone who has dealt 16 

with DCRA, I know that certain things can happen, and it's not 17 

all fool proof. 18 

  CHAIRPERSON GRIFFIS:  Right. 19 

  COMMISSIONER HOOD:  And I wanted to make sure 20 

that even though I sympathize with the person who purchased the 21 

property, and sometimes the government does make mistakes, and 22 

this is not the first time that this Board, or actually, the 23 

Zoning Commission is put in this situation, and I just want to 24 

make sure that I make the right balance in my decision process. 25 
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  CHAIRPERSON GRIFFIS:  Good. 1 

  COMMISSIONER HOOD:  Mr. Cochran, you ?-  2 

  CHAIRPERSON GRIFFIS:  Yeah. 3 

  MR. COCHRAN:  Mr. Hood, if the Applicant were 4 

before us with a vacant shell asking for permission, relief to 5 

put in three units, I'm not sure that the Office of Planning 6 

would have the same recommendation.  I can recall another case 7 

in Logan Circle where I believe we didn't have the same 8 

recommendation because the Applicant was at a different stage in 9 

the process where they had thought that their property had been 10 

rezoned one way, when in fact it hadn't, but the Applicant had 11 

not yet expended considerable amounts of money, et cetera. 12 

  CHAIRPERSON GRIFFIS:  And I think Mr. Hood brings 13 

up an interesting point, and you touched on it, and it does 14 

cross a fine line.  We don't want people to go out there and 15 

start construction that are non-compliant, and then to come in 16 

here and say oh, it will cost me a fortune.  I'll have great 17 

loss if I now have to rip it out.  Obviously, the ?- we're 18 

looking at why that would progress.  And you've sat on cases on 19 

this Board, and we have all, that we've had that situation, and 20 

things have actually been removed, so I don't think that's what 21 

we're here today, but I think that's an excellent point that we 22 

bring up and focus on because that is the test, and I appreciate 23 

that. 24 

  Any other questions of Office of Planning at this 25 
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point?  Okay.  Let's look to the ANC report which was just 1 

submitted to us, and is Exhibit Number 30.  I would waive this 2 

in if there's no objections at this time.  It is dated February 3 

14th, and I'm just going to take a brief moment to look at this 4 

because I haven't read it. 5 

  It does indicate that at a Regularly Scheduled 6 

Meeting of ANC Commission 1-B, proper notice of which was given 7 

on February 7, 2002, there was a quorum, a quorum being seven 8 

members.  Eight were in attendance.  Members of the ANC voted by 9 

a vote of three in favor, two opposed, and two abstentions to 10 

support the application for a lot area variance to allow three 11 

units at 1358 Girard Street, property zone R-4 for a two unit 12 

flat.   13 

  It also indicates that members of the community 14 

appeared and expressed concern, and it is signed by the Chair, 15 

Mr. Melcher, and it's obviously in the file.  Questions? 16 

  MR. LEVY:  I'm sorry.  If there are questions 17 

about the ANC report, I'll hold my comment. 18 

  CHAIRPERSON GRIFFIS:  Any other questions? 19 

  COMMISSIONER HOOD:  I was just curious if anyone 20 

knew the SMD in which this property is located, how that 21 

Commissioner voted? 22 

  CHAIRPERSON GRIFFIS:  Well, we have letters from 23 

the individual ANC members, if I'm not mistaken. 24 

  COMMISSIONER HOOD:  Yeah, I saw that. 25 
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  CHAIRPERSON GRIFFIS:  Who is the individual 1 

Commission Member? 2 

  MR. NUNLEY:  Give me a moment.  I ?- Woodland. 3 

  CHAIRPERSON GRIFFIS:  I'm sorry.  Mr. Woodland. 4 

  COMMISSIONER HOOD:  Calvin Woodland. 5 

  CHAIRPERSON GRIFFIS:  Calvin Woodland. 6 

  COMMISSIONER HOOD:  Okay.  Do you know where he 7 

was?  I don't want to put just ?- I need just to kind of know 8 

where his vote was. 9 

  CHAIRPERSON GRIFFIS:  Well, I think we can 10 

ascertain, if I can interrupt you. 11 

  COMMISSIONER HOOD:  Oh, okay. 12 

  CHAIRPERSON GRIFFIS:  Do we not have ?-  13 

  COMMISSIONER HOOD:  I saw that, but I think I ?- 14 

  CHAIRPERSON GRIFFIS:  Do we not have three ANC 15 

letters in support? 16 

  COMMISSIONER HOOD:  I saw ?- yes, we do. 17 

  MR. NUNLEY:  Four, I think. 18 

  CHAIRPERSON GRIFFIS:  Do we have four? 19 

  MR. NUNLEY:  It may have been four.  It's been a 20 

while. 21 

  CHAIRPERSON GRIFFIS:  Okay.  Well, there it is 22 

then.  Mr. Hood's question would be valid.  Do you know how the 23 

vote went? 24 

  MR. NUNLEY:  I do.  Mr. Woodland gave support 25 
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early when ?- you have one of his letters. 1 

  CHAIRPERSON GRIFFIS:  Right. 2 

  MR. NUNLEY:  Mr. Woodland abstained because of 3 

the focus of the community opposition, and he had some concerns. 4 

 There were other ?- the other three members that voted in our 5 

behalf, had no such concern. 6 

  COMMISSIONER HOOD:  Mr. Chair, if I can ask you. 7 

  CHAIRPERSON GRIFFIS:  Sure. 8 

  COMMISSIONER HOOD:  This is for Mr. Nunley, and I 9 

think this is where I was trying to go.  Did Mr. Woodland have a 10 

single member district meeting before he had a Commissioner 11 

meeting, the whole ?-  12 

  MR. NUNLEY:  I don't know. 13 

  COMMISSIONER HOOD:  That's very important to me, 14 

obviously, Mr. Chair, but we can proceed. 15 

  CHAIRPERSON GRIFFIS:  Okay.  All right.  Other 16 

government reports?  We do have DPW, which is Exhibit Number 24. 17 

 It is in the file.  Board Members have read it.  They did 18 

indicate that the best case scenario, and I'm paraphrasing, the 19 

best case scenario would be parking would be provided, but they 20 

have no objection to this in that the parking space is 21 

grandfathered in, and they see no ?- well, again, they have no 22 

objection to this application.  Anything else?  We have ?- good. 23 

 Well, let us move on. 24 

  Now is the time for persons to testify.  On big 25 
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cases, I call people in support first, so I will do that even in 1 

this case.  Is there anyone here to testify in support of this 2 

application?  Indeed, then we can turn to opposition testimony, 3 

persons in opposition at this time. And, you know, gentlemen, 4 

you may want to just give some room at the table.   5 

  MS. BRIZILL:  Good morning.   6 

  CHAIRPERSON GRIFFIS:  Good morning. 7 

  MS. BRIZILL:  My name is Dorothy Brizill, and I 8 

reside at 1327 Girard Street, N.W.  For a number of years, I was 9 

president of the Columbia Heights Neighborhood Coalition, in 10 

which I did a lot of housing and zoning cases, so even though I 11 

haven't done one for a long time, I preface my remarks by that. 12 

  CHAIRPERSON GRIFFIS:  Ms. Brizill, before you get 13 

too far into it, do you know how much time you need?  We usually 14 

give persons about three minutes, and we do have other cases to 15 

do this morning, but if you have an estimate amount of time that 16 

you need? 17 

  MS. BRIZILL:  I really don't.  I'll try to get 18 

through it as quickly as possible, but I know I do need more 19 

than three minutes. 20 

  CHAIRPERSON GRIFFIS:  Are we talking ten minutes? 21 

  MS. BRIZILL:  Yes. 22 

  CHAIRPERSON GRIFFIS:  Okay.  Thanks.   23 

  MS. BRIZILL:  As you know, in the zoning 24 

regulations, DCMR Title 11, Section 3103.2 allows for this Board 25 
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to grant a variance with the following exception.  Provided that 1 

the relief can be granted without substantial detriment to the 2 

public good, and without substantially impairing the intent, 3 

purpose and integrity of the zoning plan as embodied in the 4 

zoning regulations and map. 5 

  Because I live at 1327 Girard Street, which is a 6 

fully detached house with a side yard, and back yard  parking 7 

and a garage, this case, even though we received notice of it in 8 

October, did not immediately come to my attention.  It only came 9 

to my attention when, in fact, the Rawlins who live on either 10 

side of the property, came to me and discussed it with me, 11 

because they knew of my past history and interest in zoning and 12 

planning issues. 13 

  It was with that background that I got involved, 14 

and again, I wanted to preface my remarks by saying that.  Quite 15 

frankly, I would like this Board to know that in the 15 years 16 

that I have been active in Columbia Heights, I have never seen a 17 

case quite like this. 18 

  My policy generally is to come down and review 19 

the file the day before a hearing so that, in fact, I can see 20 

any late submissions.  On the morning of December 10th, which 21 

would have been the day before this case was originally supposed 22 

to be held, I ran into Michelle Rawlins, which is Michael 23 

Rawlins' daughter, and Leon Rawlins' sister.  She indicated to 24 

me that her family was very concerned about 1358.  And indeed, 25 
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she also shared with me some information. 1 

  She indicated that ?-  2 

  MR. LEVY:  I object.  This is getting into areas 3 

where we have ?-  4 

  CHAIRPERSON GRIFFIS:  You want to speak into the 5 

mike. 6 

  MR. LEVY:  Excuse me.  What I understand where 7 

the testimony is going to go, it's going to be a ?- we ?- into 8 

areas of public policy, claims that there are laws broken, defam 9 

?- all sorts of things, which I don't think the Board should be 10 

hearing. 11 

  CHAIRPERSON GRIFFIS:  The Board doesn't have 12 

jurisdiction over it, perhaps is what you mean. 13 

  MR. LEVY:  Exactly.  And I think most of the 14 

testimony is going to be non-jurisdictional, especially since we 15 

took out three letters. 16 

  CHAIRPERSON GRIFFIS:  Right. 17 

  MR. LEVY:  So I'm just ?- I can't tell the Board 18 

not to listen, but I would just think twice. 19 

  CHAIRPERSON GRIFFIS:  Right.  Well, frankly, I 20 

would ?- not having heard where this testimony is going, I would 21 

support that objection.  And, Ms. Brizill, what I would do is 22 

just direct you to speak to the issues that will help us 23 

deliberating on the zoning issues.  You did start off saying one 24 

of the tests of the variance, which is very important for us to 25 
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hear in terms of impact, negative impact, or positive impact, 1 

but negative impact on the zone plan, those are the things that 2 

we need to focus on.  Those are the only ?- the three prong test 3 

of the variance will be the only pieces that will be part of our 4 

deliberation in actually rendering a decision on this. 5 

  MS. BRIZILL:  The reason why I quoted the 6 

provision of the zoning regulations is because it talks about 7 

the public good. 8 

  CHAIRPERSON GRIFFIS:  Okay. 9 

  MS. BRIZILL:  And the reason why I am very 10 

concerned about this particular case and why I'm making the 11 

statement, that in the 15 years that I have been involved in 12 

looking at zoning cases, I've never seen one like this; is, in 13 

fact, the reason why the case had to be postponed from December 14 

11th, was because ?-  15 

  MR. LEVY:  Objection.  I think this is ?-  16 

  CHAIRPERSON GRIFFIS:  Let me just allow it for ?-17 

 just so I can ascertain where are you going with this, so 18 

finish the sentence.  It was postponed from December 11th 19 

because? 20 

  MS. BRIZILL:  I think I need to know what the 21 

policy is going to be.  If I can make a statement, and then 22 

there can be an objection, but if goes statements, sentence by 23 

sentence, that makes it very difficult for me to make any point. 24 

  CHAIRPERSON GRIFFIS:  Uh-huh.  And that's why I'm 25 
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allowing you to continue, so we can get to the bottom of this. 1 

  MS. BRIZILL:  Okay.  The point I'm going to make 2 

is that with regard to this application, until a few minutes 3 

ago, there were two, and possibly three forged letters of 4 

support from people from the community. 5 

  MR. LEVY:  I object. 6 

  CHAIRPERSON GRIFFIS:  I hear your objection.  Ms. 7 

Brizill, are you talking about the Rawlins letters? 8 

  MS. BRIZILL:  Yes, I am. 9 

  CHAIRPERSON GRIFFIS:  Well, I have two questions. 10 

 One, they've been removed.  WE're not going to look at them.  11 

Two, the Rawlins are here.  Why would you be speaking for them? 12 

  MS. BRIZILL:  I would be speaking for them 13 

because if you let me continue ?- if you just give me two 14 

minutes to make my case, I can explain to you why I'm speaking 15 

about the letters. 16 

  CHAIRPERSON GRIFFIS:  But these letters have been 17 

removed from the ?-  18 

  MS. BRIZILL:  And they've been removed because 19 

the Rawlins have been paid a bribe.  And I have proof that they 20 

have been paid a bribe. 21 

  CHAIRPERSON GRIFFIS:  Well, be that as it may, 22 

and that statement, I'm sure, is getting the objection as the 23 

attorney comes to the microphone.  Be that as it may, it's a 24 

piece of this case.  The letters, if there was any sort of 25 
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monetary compensation for, have been removed.  And part of the 1 

deliberation of a variance, what conceivable information ?- what 2 

conceivable impact for our deliberation would that have?  We 3 

have ?-  4 

  MS. BRIZILL:  The reason it has ?-  5 

  CHAIRPERSON GRIFFIS:  We have an ANC report.  6 

    MS. BRIZILL:  No. 7 

  CHAIRPERSON GRIFFIS:  We have an Office of 8 

Planning Report. 9 

  MS. BRIZILL:  No.  The reason it has significance 10 

for your deliberation is, JFC makes the case that they polled 11 

the residents in the community.  That is not the case, they did 12 

not poll the residents of the community.  They went selectively 13 

to certain individuals. 14 

  CHAIRPERSON GRIFFIS:  Okay. 15 

  MS. BRIZILL:  And apparently discussed it.  Okay? 16 

  CHAIRPERSON GRIFFIS:  And I don't know ?-  17 

  MS. BRIZILL:  Excuse me. 18 

  CHAIRPERSON GRIFFIS:  ?- any poll that doesn't do 19 

that. 20 

  MS. BRIZILL:  Excuse me.  Can I finish? 21 

  CHAIRPERSON GRIFFIS:  Well, actually ?-  22 

  MS. BRIZILL:  The other thing ?-  23 

  CHAIRPERSON GRIFFIS:  Ms. Brizill, being the 24 

Chair, I am going to interrupt you in this testimony, especially 25 
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in the manner that you're running in terms of the objections and 1 

the amount, so I will try and keep it at a limit, but I will be 2 

interrupting you.  Please, continue. 3 

  MS. BRIZILL:  Mr. Casey would come down here and 4 

tell you that he has polled the community, and they are in 5 

support.  He brings two individuals who say they support it.  6 

And in fact, letters were put in the file in October ?-  7 

  MR. LEVY:  Objection. 8 

  MS. BRIZILL:  ?- that were forged.  I have a copy 9 

of a $5,000 ?-  10 

  MR. LEVY:  Objection. 11 

  MS. BRIZILL:  ?- check ?-  12 

  CHAIRPERSON GRIFFIS:  Okay.  I'd like to hear the 13 

objection. 14 

  MS. BRIZILL:  ?- that Mr. Casey paid to them.  15 

Okay? 16 

  CHAIRPERSON GRIFFIS:  Okay.  Does that take care 17 

of the letters?  Is that what you want to say on the letters? 18 

  MS. BRIZILL:  No, not all.  It concerns me 19 

greatly that you, as Chair, don't have a concern about any 20 

payments of bribes or forgery.  This happened ?-  21 

  MR. LEVY:  Objection.  That's very, very strong 22 

statements, bribery and things.  And if there is something, 23 

there are many agencies in this government that can handle this, 24 

not the BZA on some person with no evidence except hearsay, I 25 
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mean hearsay today, and no witnesses. 1 

  CHAIRPERSON GRIFFIS:  Right.  And in terms of 2 

that, Ms. Brizill, your comment that I wouldn't care, as a 3 

community member I would care greatly.  As the Chair of this 4 

Board in trying to deliberate on the zoning and the variance 5 

before us, I'm not sure how that can come in.  I have no control 6 

over ?- even if you tell me, and even if you show me great 7 

evidence.  Even if bags of cash are exchanging hands as they go 8 

out of the room, I'm not sure what I can do about it. 9 

  However, you bring up an excellent point, and I 10 

will turn to our Corporation Counsel because they don't just let 11 

us laymen run the show here.  We have legal representation.  And 12 

I would have Ms. Sansone, our Corporation Counsel, indicate to 13 

me what I could do, and what jurisdiction this Board has.  I'm 14 

going to hear from her first. 15 

  MS. SANSONE:  Thank you, Mr. Chairman.  I think, 16 

as you've been correctly trying to direct the witness and the 17 

parties, this Board is concerned with the zoning case, and 18 

whether the tests for the variance have been met. 19 

  To the extent there may have been a problem with 20 

the letters that were put into the record, they have been 21 

stricken, so that problem has been cured.  But if there are 22 

allegations of other misconduct in the hearing process, probably 23 

the best remedy would be for Ms. Brizill to submit a letter to 24 

the Corporation Counsel, Robert Rigsby, addressing her concerns 25 
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and any evidence she may have.  And then the Corporation Counsel 1 

can direct her to the appropriate division within the office for 2 

any further investigation, but it would appear that for the 3 

purposes of this case, any wrongdoing has been taken care of by 4 

striking the questionable letters. 5 

  CHAIRPERSON GRIFFIS:  Good.  Thank you, Ms. 6 

Sansone, and I would concur.  That's excellent and wise advice 7 

to send concerns of that nature to Mr. Rigsby, who obviously 8 

would be able to follow up on those. 9 

  So now what I'd like ?- what I would really 10 

appreciate, and what I'd like to hear from you is comments and 11 

testimony on the application itself for the variance. 12 

  MS. BRIZILL:  I feel a need to respond to Ms. 13 

Sansone's and your earlier remark.  I have, in fact, had a 14 

conversation with her.  And, indeed, I was directed to speak 15 

with the Corporation Counsel following the December hearing.  I 16 

wanted Mr. Hood to know that the reason the ANC 1-B vote ?-  17 

  MR. LEVY:  Objection. 18 

  MS. BRIZILL:  ?- was so close was, in fact, that 19 

Calvin Woodland did vote against it.  There were three people 20 

for it, two people against it.  The two people voting against it 21 

were Calvin Woodland, who is the single member district 22 

representative, as well as Glen Melcher.  And, indeed, Mr. 23 

Woodland who works for Jim Graham (phonetic), had intended to be 24 

at this hearing this morning. 25 
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  MR. LEVY:  I object ?-  1 

  MS. BRIZILL:  And he has been delayed. 2 

  CHAIRPERSON GRIFFIS:  Okay.   3 

  MR. LEVY:  It's hearsay.  It's ?-  4 

  CHAIRPERSON GRIFFIS:  We're getting a lot of 5 

objections. 6 

  MS. BRIZILL:  It's not hearsay ?-  7 

  COMMISSIONER HOOD:  Mr. Chairman, let me just 8 

state ?-  9 

  MS. BRIZILL:  ?- because I was at the meeting. 10 

  CHAIRPERSON GRIFFIS:  Well ?-  11 

  COMMISSIONER HOOD:  Let me just state for his 12 

objection. 13 

  CHAIRPERSON GRIFFIS:  Yeah. 14 

  COMMISSIONER HOOD:  Let me comment on his 15 

objection.  At the end of this, I will be asking for some more 16 

clarification from Mr. Woodland. 17 

  CHAIRPERSON GRIFFIS:  Right. 18 

  COMMISSIONER HOOD:  So  Ms.  Brizill may just 19 

help me cut to the chase, but I don't know how you're going to 20 

rule, Mr. Chair.  I support whatever you do, but I just want him 21 

to know that I'm going to be asking him some stuff, and you 22 

won't be able to object to it at the end of the case. 23 

  CHAIRPERSON GRIFFIS:  Thank you.  We don't 24 

question that, Mr. Hood, and I've heard the objection on that.  25 
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AS Ms. Brizill is here as a person and testifying, I don't want 1 

to limit what she says in terms of, she's indicated that she was 2 

at the ANC meeting.  I think Board Members are knowledgeable and 3 

experienced enough to realize that we are hearing one person's 4 

testimony on what happened.  And Mr. Hood has made the excellent 5 

point, that we will follow up with either written or some sort 6 

of documents that substantiate or refute the testimony regarding 7 

the ANC.   8 

    But let me also say, and Board Members know full well, 9 

we have accepted an ANC report that, although marginally does 10 

come, and will be granted great weight in terms of its support 11 

of this application, and so other things you want to talk to 12 

about the variance test before us? 13 

  MS. BRIZILL:  I will be following up, according 14 

to Ms. Sansone's recommendation, with the Corporation Counsel. 15 

  CHAIRPERSON GRIFFIS:  Uh-huh.   16 

  MS. BRIZILL:  I will be having that conversation 17 

with Mr. Rigsby. 18 

  CHAIRPERSON GRIFFIS:  Okay. 19 

  MS. BRIZILL:  I do think that it is a matter that 20 

this Board should be concerned about, because if, in fact, you 21 

have had two witnesses today to testify in support of the 22 

application, and there is any cloud as regards why they're here, 23 

and why they are supporting it, I think that is a matter that 24 

the Board should be concerned about.  But moving on ?-  25 
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  CHAIRPERSON GRIFFIS:  No.  Let me speak to that. 1 

 And so, perhaps we will comment in our deliberation to say, you 2 

know what, it's just so cloudy, let's remove them all together. 3 

 Let's not deliberate on the Rawlins testimony.  I'm throwing 4 

this out as hypothetical.  Let's remove all of that. 5 

  Okay.  Now we are at a level playing field.  We 6 

have an ANC report in support.  We have an Office of Planning in 7 

support.  Are you here in opposition of the application?  And if 8 

so, I need you to speak to the variance test, and that will then 9 

be able to be balanced with, frankly what we're having is 10 

mounting support for this application. 11 

  MS. BRIZILL:  I am against this application.  I 12 

am against this application for a variety of reasons.  One, 13 

being the fact that it has the potential to cause harm in the 14 

community because of the lack of parking, and the potential that 15 

other similar buildings will be converted to three unit condos. 16 

  It is interesting for me personally that several 17 

of the witnesses that support this, have themselves experienced 18 

a dramatic impact upon the lack of parking in Columbia Heights 19 

and on Girard Street. 20 

  I am against this application also because I do 21 

not think you should reward bad behavior.  Were it not Mr. 22 

Casey's first difficulty, I might be more lenient.  But indeed, 23 

I have records from DCRA which suggest numerous stop work orders 24 

at the project. 25 
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  MR. LEVY:  Objection.  She's starting to throw 1 

mud at the Applicant, saying that there are problems in the 2 

past, et cetera, et cetera.  I thought we're only dealing with 3 

this hearing here, the facts in this case today. 4 

  MS. BRIZILL:  If you would let me finish my 5 

statement.  At the very ?-  6 

  CHAIRPERSON GRIFFIS:  A little bit.  It needs to 7 

be clear.  I mean, I'll reiterate, but obviously Building Code 8 

violations or stop work would not necessarily directly impact 9 

the zoning relief.  I mean, it is kind of crazy in terms of you 10 

should be getting your zoning relief before you're getting stop 11 

work orders, but we've obviously seen why that's the case. 12 

  MS. BRIZILL:  No, it's not the ?- you don't ?- if 13 

you would let me finish my statement you would understand why 14 

there was a stop work order.  My experience has been that 15 

variances are at the discretion of this Board.  The point I'm 16 

making, and why I think it's relevant for this Board to know the 17 

past history of Mr. Casey and JFC, is because the granting of a 18 

variance is so discretionary. 19 

  The most recent stop work order occurred ?-  20 

  MR. LEVY:  Objection. 21 

  MS. BRIZILL:  ?- in December. 22 

  CHAIRPERSON GRIFFIS:  Okay. 23 

  MS. BRIZILL:  And it was for removing files from 24 

DCRA, and he was fined $5,000.  That's a fact.  That's not my 25 
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opinion. 1 

  CHAIRPERSON GRIFFIS:  Okay.  But in ?- you're 2 

welcome to submit that for the record if you'd like, but let me 3 

clarify two things.  First of all, variances are not 4 

discretionary in this Board.  I mean, it is fairly clear the 5 

tests that have to be proven, and so I think I want to underline 6 

that for everybody, that this is not just a matter of opinion, 7 

or in terms of a matter of popularity that variances are 8 

granted. 9 

  MS. BRIZILL:  But I think that if you reward bad 10 

behavior ?-  11 

  CHAIRPERSON GRIFFIS:  Well ?-  12 

  MR. LEVY:  Objection. 13 

  MS. BRIZILL:  ?- you are going to the detriment 14 

of public good. 15 

  CHAIRPERSON GRIFFIS:  Okay.  And I hear that.  16 

And I've made note of that in terms of negative impact, and I 17 

appreciate that as your testimony.  And you're certainly allowed 18 

to have that as testimony. 19 

  Secondly, though, you did indicate that this 20 

would, in fact, encourage or somehow affect other conversions.  21 

The BZA takes cases by a case by case manner.  We do not set 22 

precedents.  Cases do not set precedents.  And each has to come 23 

up to the variance test or special exception test that the 24 

relief would, therefore, afford.  So because of the fact, and 25 
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simply put, that this building, if it was granted for some 1 

reason, went to a three unit, would not mean that the entire 2 

block of Girard would then start, or be able to as a matter of a 3 

right, or be eased in any way actually in conversions of ?- or 4 

into a three unit. 5 

  In fact, I think the strong statement from the 6 

Office of Planning was well said, in that if this was a shell 7 

that was before them, they would probably not have rendered the 8 

same recommendation as approving, as they have today, so what 9 

else? 10 

  MS. BRIZILL:  I'll just make a closing statement, 11 

if possible. 12 

  CHAIRPERSON GRIFFIS:  That's great. 13 

  MS. BRIZILL:  Without being interrupted. 14 

  CHAIRPERSON GRIFFIS:  Okay. 15 

  MS. BRIZILL:  Over the course of a number of 16 

years I've been ?- I've appeared before a number of boards and 17 

commissions.  I know that in the Board of Elections, it is a 18 

criminal offense to ?-  19 

  MR. LEVY:  Objection. The Board of Elections is 20 

not part ?-  21 

  MS. BRIZILL:  I am not talk ?-  22 

  MR. LEVY:  ?- of this hearing today. 23 

  MS. BRIZILL:  I am talking about my personal 24 

background.  If you will sit down a minute, Mr. Levy. 25 
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  CHAIRPERSON GRIFFIS:  All right.  Ms. Brizill, 1 

I'll control everybody that's here, and hopefully well, and keep 2 

them under control.  But, you know, I pride myself on this Board 3 

running a very civil day and civil cases. 4 

  MS. BRIZILL:  And that's what I'm trying to do. 5 

  CHAIRPERSON GRIFFIS:  And I understand that.  And 6 

frankly, it is ?- that is part of our regulations.  And I can 7 

pull out ?- 3808 I think is the exact cite on that, in terms of 8 

proceedings. 9 

  So that being said, if he ?- if there is an 10 

objection, and what I'd like to do is just give some latitude.  11 

Although, Ms. Brizill, you're not a party in the case, you don't 12 

actually have closings, I will let you sum up your testimony, 13 

and ?-  14 

  MS. BRIZILL:  Because I wasn't able to give my 15 

testimony. 16 

  CHAIRPERSON GRIFFIS:  Well, that's an interesting 17 

statement.  I have quite a few notes, and there's been quite a 18 

bit said about your testimony, and in that we do give three 19 

minutes to persons, and we are  on now close to 23 minutes, 20 

obviously we've had other questions and interruptions.  I think 21 

there has been ample time.  If you don't feel that, we can deal 22 

with it.  But that being said, let's give a little latitude.  23 

We'll get through this, and because we do want to hear from 24 

everybody, and that's the whole reason why we have public 25 
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hearings, is the important part of flushing out information, but 1 

?- and I will just state it again, that information that will be 2 

pertinent to the Board in terms of its deliberations on the 3 

variance case.  Ms. Brizill. 4 

  MS. BRIZILL:  It is my belief that it should be 5 

pertinent and of deep concern to this Board if, in fact, the 6 

Applicant comes to you with anything other than clean hands.  7 

And that's simply what I'm saying.  Okay? 8 

  I have objections on the merits of the proposal, 9 

but I also have objections to this particular Applicant.  And I 10 

think that his behavior, both in terms of what was submitted to 11 

the record, and now what has been removed from the record, his 12 

past experience in renovating this building in terms of the 13 

record at DCRA, I think they should be of deep concern, because 14 

I, you know ?- I say that granting of a variance is 15 

discretionary because you can say yes or no.  That's what I mean 16 

by discretionary, and I don't believe that this Board should be 17 

sending a signal, and indeed, that signal will go out to other 18 

developers as regards any sort of false letters, any sorts of 19 

payments. 20 

  And I do not have a record in town of making 21 

false statements.  That I do not have.  And I assure you, and I 22 

have told Mr. Casey that I will see him in Superior Court on 23 

this one, because I am outraged.  And I am concerned ?-  24 

  MR. LEVY:  I object. 25 
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  MS. BRIZILL:  ?- that you, Mr. Chair, would think 1 

that this is a not relevant matter.  Okay. 2 

  CHAIRPERSON GRIFFIS:  I think that's ?- and 3 

frankly, there was an objection in terms of bringing to court.  4 

I had assumed that that was the Court of Appeals on our 5 

judgment. 6 

  MR. LEVY:  I might have assumed wrong. 7 

  CHAIRPERSON GRIFFIS:  And so, that being said, 8 

Board Members, questions of the testimony? 9 

  COMMISSIONER HOOD:  Mr. Chair, there were some 10 

things, in light of what went on, that I thought that ?- at 11 

least one point that was I able to get out of the testimony of 12 

Ms. Brizill.  I would mainly ask if you could ask that she would 13 

supply something on the merits in writing, because there was 14 

something I was able to obtain.  15 

  And also, Mr. Chair, at a convenient time I would 16 

like ?- I don't know if we're going to be voting on this today, 17 

because I am not ready to vote.  I, personally, am not ready to 18 

vote.  I don't know about my colleagues. 19 

  I'm just concerned and curious, even though I 20 

know we have the ANC letter in front of us where they vote 3-2-21 

2.  I would like to know what some of the issues are, and maybe 22 

we can balance it in our deliberations, and be able to deal with 23 

them in the process. 24 

  CHAIRPERSON GRIFFIS:  Well, I think that's an 25 
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excellent point.  We could ask Mr. Melcher to send in a written 1 

analysis of the discussion that happened.  Okay.  Any other 2 

questions? 3 

  Ms. Sansone, I need to, obviously, give 4 

opportunity for cross examination, do I not? 5 

  MS. SANSONE:  Yes, Mr. Chairman. 6 

  CHAIRPERSON GRIFFIS:  In which case, let me get 7 

comfortable here.  You may proceed. 8 

  MR. LEVY:  Thank you.  I'm going to keep this 9 

short. 10 

  CHAIRPERSON GRIFFIS:  Okay. 11 

  MR. LEVY:  Ms. Brizill, are you stating for the 12 

record that you see criminality in the two witnesses we had 13 

appear, the two brothers, father and son?  Do you see 14 

criminality? 15 

  MS. BRIZILL:  I don't understand your question. 16 

  MR. LEVY:  Are you accusing them of criminal 17 

activity? 18 

  MS. BRIZILL:  I'm saying that the two letters 19 

that were originally submitted in the file are not their true 20 

signatures.  I have their true signatures.  They have stated 21 

that it was not their true signatures, so you can draw your own 22 

conclusion. 23 

  CHAIRPERSON GRIFFIS:  My ears are getting filled 24 

from every direction, and this is the situation, Mr. Levy.  You 25 
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were objecting strongly about the testimony that went to 1 

criminality, and yet you're crossing on it.  We upheld a lot of 2 

the objections. 3 

  MR. LEVY:  I'll withdraw that ?-  4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MR. LEVY:  ?- and ask no more questions. 6 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  At this time, 7 

any other questions that we want to bring up?  There's been 8 

quite a lot that just happened, and information.  There it is 9 

then.  I think we've gotten through everything except for 10 

closing remarks by the Applicant.   11 

  Ms. Brizill, I thank you for coming down today, 12 

and I hope we weren't too difficult in trying to get to the 13 

bottom of your testimony.  And I think we have an excellent idea 14 

of what you, in fact, were trying to communicate over my 15 

interruptions, and over the objections. 16 

  MS. BRIZILL:  Can I ask what the procedure will 17 

be next, because the reason why I'm curious is because Mr. Casey 18 

has already sold the units, and indeed, he has tenants in the 19 

building already. 20 

  CHAIRPERSON GRIFFIS:  Okay.  And that would ?-21 

 you know, an issue of that, obviously, would come up with DCRA, 22 

and in fact ?- but that being said, I will, after closings make 23 

very clear what the rest of the process and procedure will be, 24 

the materials we will be asking for submission.  Also, any sort 25 
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of schedule that we have.   1 

  There are two ways that this can go.  Obviously, 2 

we can do a bench decision, or we can set this for decision 3 

making.  Decision makings happen at the first of every month.  4 

Today was a special exception to that, and we will go through 5 

all the details on it.  So I will turn to the Applicant for 6 

closing remarks at this time. 7 

  MR. NUNLEY:  I'm going to allow the owner, since 8 

this was a personal attack, I'm going to allow him to respond. 9 

  MR. CASEY:  Yes, just in response to the 10 

allegations.  During the course of construction of this project, 11 

I was working very closely with the Rawlins.  They were the 12 

immediate neighbors.  There was a lot of disturbances to the 13 

properties. 14 

  With regards to this allegation of a bribe, I'd 15 

like to address that with the Rawlins being here.  In order to 16 

work on my project, I had to cross the Rawlins' property with 17 

heavy equipment, backhoes to dig on my property, to dig up water 18 

lines and sewer lines.  The understanding with the Rawlins was 19 

whatever damages I did to their property coming across it, I 20 

would correct. 21 

  Their property is right next to an alley.  In the 22 

front of my property there's a like a three ?- four foot, 23 

approximately four foot retaining wall.  We had no way of 24 

getting the equipment up on the job site.  The Rawlins, Leon 25 
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Rawlins allowed us to go ahead and cross his property.  I told 1 

him I would make all the repairs to it.  And we crossed his 2 

property, damaged the yard, the landscaping.  When the backhoe 3 

set down the outriggers it set it down on the side, busted up 4 

his sidewalk, and I told him I would make the repairs to it. 5 

  At the same time, the rear of the property 6 

because of the fire damage, all the rear decks were all 7 

interconnected, inter-tied in.  And when the fire department 8 

came to tear down these desks, not only did they tear down our 9 

deck to get it away from the burning building, they also damaged 10 

the Rawlins' building.  So I procrastinated, and it took me a 11 

long time to address the issues and concerns of the Rawlins. 12 

  We put an agreement together, and we itemized the 13 

agreement that I would make the following repairs to their 14 

building as a result of the construction to my project, and we 15 

assigned values to each line item.  I believe there was like 16 

four line items, one of which was sidewalk, one was the 17 

landscaping, one was a rear fence that we damaged, and the 18 

fourth item was the rear deck, so we placed values on it.  And 19 

if I did not complete that work within a timely fashion, they 20 

had the right to use ?- to be compensated to fix ?- correct the 21 

work themselves, and that's where that is coming from.  And that 22 

was the understanding.  It is in writing, and it clearly states 23 

that it is as a result of a construction damage to their 24 

property.  And that's all I have to say  on that. 25 
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  With regarding to these allegations of numerous 1 

stop work orders, there was one stop work order that was placed 2 

on the project.  The reason why the stop work order was placed 3 

on the project was when it came to our attention that there was 4 

a zoning issue, a zoning concern regarding the Certificate of 5 

Occupancies, the permit office, as well as Mr. Nunley, asked me 6 

to get them copies of the permit drawings.  Well, the permit 7 

drawings that we were using ?- the building had already been 8 

inspected, all the electrical, mechanical, plumbing rough-ins, 9 

and we were at the finishing stages of this property. 10 

  The permit drawings that we had in the field 11 

which contractors were using, you know, they were missing pages, 12 

and torn up, and just like a field set of architectural 13 

drawings, they'd been handled in the field.  We were asked by 14 

Mr. Nunley, as well as the city had asked me to re-pull a new 15 

permit that addresses just the upper two floors, so what I did 16 

was I went down to the Zoning ?- or to the Records Department, 17 

pulled a copy of the architectural drawings that they had on 18 

file, and I was making copies for Mr. Nunley for his report, and 19 

for his records for this hearing, as well as remaking copies so 20 

I could resubmit the drawings in for a new permit for the 21 

building.  I was told by zoning that I needed to re-pull this 22 

permit showing that we're just working in the upper two units, 23 

and leaving the basement unit alone.  And when I went to go pull 24 

those permit drawings, the copy machines were down in the Permit 25 
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Office on the second floor, so we went to another office to go 1 

ahead and get the copies done. 2 

  Because those documents were removed, a gentleman 3 

by the name of Alan, I don't recall his last name. 4 

  MR. NUNLEY:  James. 5 

  MR. CASEY:  James, was informed that I was out 6 

making copies of the drawings, and he told one of the inspectors 7 

to go up to the job site to look for me to get the drawings 8 

back.  Well, in the meantime I had brought the drawings back 9 

after we made the copies.  And in the meantime, the field 10 

inspector went out there and placed a stop work order as a 11 

result of the drawings being pulled from the job site.  And when 12 

I got back they said, "Hey, you're not supposed to pull the 13 

drawings out."  And I said, "Well, we're resubmitting for a new 14 

permit.  Here are the drawings", and I reapplied for the revised 15 

permit, and that was it, but that was the reasons behind the 16 

stop work order.  And it clearly states that on the stop work 17 

order.  It wasn't a result of any other code violations or 18 

anything like that.  It was my fault, pulling the drawings and 19 

going to another office to make copies as a result of their 20 

copier being down.  I was not informed of ?- oh, yeah.  The stop 21 

order has been released, and we proceeded on ?- we have ?- for 22 

the record, there are not a number of tenants in the building. 23 

  Per the D.C. Permit Office, I am allowed to sell 24 

one of the units, which is the upper floor.  That has met all 25 
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the final inspections, all the code requirements, and that is 1 

the only unit that has been sold.  I am not allowed to proceed 2 

on any further with regards to the basement unit or the first 3 

floor unit until this has been resolved with the BZA. 4 

  CHAIRPERSON GRIFFIS:  Thank you. 5 

  MR. NUNLEY:  As regards the ANC-1B meeting and 6 

Mr. Woodland's position, I met with Mr. Woodland back in 7 

December, I think it was, on the ?- well, we had the hearing on 8 

the 11th, so it was the day before the hearing here.  I showed 9 

him the same application package that I submitted to you back in 10 

December.   11 

  The reason that I went to him is that because of 12 

the way this case came about, meaning that JFC had gone so far 13 

into the construction before they found out they could not go 14 

further without this relief, we sort of put the cart before the 15 

horse. 16 

  I came down here, and I made application to the 17 

Board with the scantiest application package that would meet the 18 

rules, so that we could get onto the calendar as quickly as 19 

possible, so that the building would not sit idle in this stage 20 

of construction.  And JFC, who had moved forward in good faith, 21 

as I said earlier, could continue with the construction in a 22 

reasonably timely manner. 23 

  Because of the time period, we were unable to get 24 

to the ANC as a whole, so I pulled ?- I made a copy of 25 
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concurrence letters, and I went around to each of the ANC 1 

Commissioners that I was able to contact.  Many of them didn't 2 

return phone calls.  Others, the numbers that were listed were 3 

not the correct numbers.  I did get to speak with a certain 4 

number of them.  I believe it's four.  I, quite honestly, have 5 

forgotten.  I would have to look at the record to know how many 6 

I actually did contact. 7 

  Mr. Woodland was quite pleased with the project. 8 

 I gave him copies of everything I had.  He had complimented us 9 

on being as thorough as we were, and he thought it was a very 10 

good project.  He lives in that area, and he signed one of those 11 

letters indicating he had no objection.  I didn't ask for 12 

support at that point, because I knew they hadn't polled the 13 

community.  I just asked if they see anything that might be an 14 

object ?- cause them to object.  And I got the letters from all 15 

of the ones that I was able to contact.  Each and every one that 16 

I talked to, presented the case to, signed one of those letters. 17 

  Now because of the continuance, we decided to go 18 

forward and try to get agreement from the full ANC-1B, which we 19 

did.  We went on the first meeting, and because there was 20 

opposition, meaning that ?- not opposition presented at the 21 

case, but there were some phone calls made the night before to 22 

certain Commissioners indicating that there would be some 23 

opposition, so we said fine.  We'll postpone it to allow the 24 

opposition a chance to present their case. 25 
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  It was my fault for assuming that the opposition 1 

might have something to do with the case.  It was personal.  It 2 

was loud.  It was very strong language used, and it caught many 3 

of the Commissioners unaware, and I take the responsibility for 4 

that.  I should have prepped them, but I, again, thought that we 5 

were going to be focusing on the issue at hand as relates to 6 

zoning.  And it was then that Mr. Woodland said oh, no.  I need 7 

more information.  I abstain.  And that's also the reason that 8 

others abstained. 9 

  Now those Commissioners that voted positive, I 10 

think one had ?- one was against as I recall.  I can't remember 11 

now.  I never actually saw the letter, and it's been quite some 12 

time since we were before them. 13 

  CHAIRPERSON GRIFFIS:  Two opposed, two abstained. 14 

  MR. NUNLEY:  Okay.  But at any rate, we had three 15 

members ?- the two members that abstained were very positive 16 

about the project until opposition came in, and they weren't 17 

ready to vote no.  But at that point, after that ?- after the 18 

testimony, they were unable to vote yes, as well.  So you can 19 

talk with Mr. Woodland.  I think he'll verify what I'm telling 20 

you here. 21 

  CHAIRPERSON GRIFFIS:  When you say the opposition 22 

came in? 23 

  MR. NUNLEY:  Ms. Brizill. 24 

  CHAIRPERSON GRIFFIS:  I see.  Is there others in 25 
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the community that testified in opposition? 1 

  MR. NUNLEY:  There was one other gentleman that 2 

came in, and he had a parking concern, but I had done a parking 3 

paper in a lot more detail than was in the original submission. 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MR. NUNLEY:  And he was ?- even though he 6 

believed it might be desirable, he understood that it couldn't 7 

be, and it wasn't necessary. 8 

  CHAIRPERSON GRIFFIS:  Good.  I think that's 9 

enough said on ANC.  If you want to focus on other closing 10 

remarks in terms of the variance test, I think that would be 11 

appropriate. 12 

  MR. NUNLEY:  All right.  Well, we believe that we 13 

have met the test for variance.  As was discussed earlier, this 14 

is a special situation because of the way it took place.  I 15 

agree we wouldn't be before you with  ?- feeling so positive if 16 

this were a shell.  We would ?- I, personally, having been a 17 

regulator for many years, wouldn't bring that case to you.  The 18 

circumstances of this case ?- the circumstances that make this 19 

case unique is the sequence of events that led us to this point. 20 

  21 

  We know there's no negative impact on the 22 

surrounding community.  The property will be in better shape now 23 

than it has been for at least the past 20 years, and that it 24 

will have home ownership, whereas before it was rental property, 25 
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transient as ?- well, I won't go to those letters, transient 1 

property.  We believe that we've met the test, and we would ask 2 

that you grant the variance, and we would ask for a bench 3 

decision. 4 

  CHAIRPERSON GRIFFIS:  Thank you very much.  As 5 

we've been bouncing back and forth on different issues for this 6 

point all together, Board Members, I'll give you an opportunity 7 

actually to ask questions of the Applicant at this time, if we 8 

have it.  Otherwise, let's do discuss what we need in terms of 9 

pulling this together. 10 

  Mr. Hood has indicated that he's not prepared to 11 

vote today.  I would follow, if only one Board Member felt that, 12 

I think the whole Board will go that way.  And I think it may be 13 

more appropriate to set this for decision making.  However, I 14 

will take comments, and maybe Mr. Hood has changed his mind on 15 

that, and we can quickly poll ourselves here, and I mean 16 

quickly. 17 

  CHAIRPERSON GRIFFIS:  Mr. Levy. 18 

  MEMBER LEVY:  Mr. Chair, I'm not prepared to vote 19 

today. 20 

  CHAIRPERSON GRIFFIS:  Okay.  There it is then.  21 

Let's set this ?- let's talk about what we need to have for 22 

decision making.  Mr. Hood, how are you on the ANC?  Do you want 23 

to request a letter from Mr. Melcher, the Chairman of 1B? 24 

  COMMISSIONER HOOD:  Mr. Chair, I was ?- I'm not 25 
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sure exactly BZA.  I probably was thinking more of the Zoning 1 

Commission.  I was trying to get a feel for what the concerns 2 

were so our deliberations ?-  3 

  CHAIRPERSON GRIFFIS:  Right. 4 

  COMMISSIONER HOOD:  ?- we can have that in 5 

consideration, because I think the letter that was supplied to 6 

us is very vague. 7 

  CHAIRPERSON GRIFFIS:  Yeah. 8 

  COMMISSIONER HOOD:  And one thing I've been 9 

trained to do is to look at ?- when I look at the vote, 3-2-2, 10 

there's obviously some uncertainty.  There's obviously some 11 

concern, and I just wanted to know specifically what the concern 12 

was before we go on final decision.  And also, Ms. Brizill, I'm 13 

sorry.  I was about to say Miller, excuse me.  Ms. Brizill had 14 

some issues that were ?- and I'm not talking about the issues 15 

that's not in the jurisdiction of this Board.  I'm talking about 16 

the issue that was in the jurisdiction of this Board dealing 17 

with public detriment.  I would like to get that from her, if 18 

she doesn't mind submitting something in writing for our 19 

deliberation.  Other than that, Mr. Chair, I'm ?- next decision 20 

meeting I'll be ready to vote. 21 

  MEMBER LEVY:  Mr. Chair. 22 

  CHAIRPERSON GRIFFIS:  yeah. 23 

  MEMBER LEVY:  Just to add to Mr. Hood's remarks, 24 

I would ?- if we're going to request something from Ms. Brizill, 25 
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I would caution that it be directed to the variance tests 1 

specifically. 2 

  CHAIRPERSON GRIFFIS:  No, I think that's 3 

appropriate.  If that is submitted actually ?- and it will need 4 

to take enough time that the Applicant can actually respond to 5 

it also, which does not put us at March 5th, I don't ?- or is 5th 6 

a decision making closest?  It does not put us there.  It 7 

actually puts us then in April. 8 

  MEMBER ETHERLY:  Mr. Chair. 9 

  CHAIRPERSON GRIFFIS:  I would ?- I'm sorry, Mr. 10 

Etherly.  Let me just say this while we're looking at 11 

information to be put in, and then schedule.  I think we need to 12 

be aware of what's been testified today, and that is that this 13 

building is 70 percent complete, and then setting it off for 14 

another month and a half, in that a lot of the impact that we're 15 

talking about is the degree at which this has progressed.  So 16 

whether ?- just anything definitive I think would be important 17 

for this project. 18 

  COMMISSIONER HOOD:  Mr. Chairman, can I 19 

interrupt? 20 

  CHAIRPERSON GRIFFIS:  Yeah. 21 

  COMMISSIONER HOOD:  I know I will personally be 22 

back here on March the 12th.  If you want to do a special public 23 

meeting. 24 

  CHAIRPERSON GRIFFIS:  Okay.  You know, because we 25 
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like to accommodate our Zoning Commissioners. 1 

  COMMISSIONER HOOD:  Well, thank you. 2 

  CHAIRPERSON GRIFFIS:  Commissioner Etherly, we 3 

interrupted you. 4 

  MEMBER ETHERLY:  That's okay.  Thank you very 5 

much, Mr. Chair.  I, too, probably would not have been prepared 6 

to issue a bench decision in this matter.  A number of questions 7 

have been raised.  Along the lines of a specific request, I 8 

think it probably would be helpful if Mr. Casey ?- it would be 9 

helpful, perhaps, to get a copy of the agreement that you 10 

alluded to involving the Rawlins and the understanding that you 11 

have with regard to damages to their property as a result of the 12 

access issues for your equipment. 13 

  That strikes me as being an understandable 14 

agreement, but I think it would be useful.  You know, once 15 

again, some issues have been raised through Ms. Brizill's 16 

testimony.  I don't necessarily request that  agreement as an 17 

outgrowth of that testimony, but I think it would be helpful in 18 

terms of just kind of clarifying relationships, so that would be 19 

helpful, Mr. Chair, Mr. Casey and Mr. Nunley.  20 

  That being said, I think it also definitely would 21 

be useful to get some clarification from the ANC as it relates 22 

to their deliberations, and some of the issues that they had 23 

considered.  I'll leave it there.  Thank you very much, Mr. 24 

Chairman. 25 
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  CHAIRPERSON GRIFFIS:  Thank you, Mr. Etherly.  1 

Any other?  Okay.  So it looks like we ?- this office will 2 

request a clarification letter from Mr. Melcher on, as Mr. Hood 3 

has stated, the zoning issues discussed in opposition, and in 4 

favor at the ANC.  And I would ask you, Mr. Nunley, also just to 5 

make contact with Mr. Melcher to support that, and ?- not 6 

support it, to request that so that we have duplicate requests 7 

so that we might get that in a timely manner.  We will give you 8 

the dates that that will be requested. 9 

  Ms. Brizill, is it acceptable to you to submit 10 

something in writing based on your testimony for the variance 11 

case in this?  Great.  And we will give you the dates on that.   12 

  The agreement letters can be submitted into the 13 

record, and have I missed anything? 14 

  COMMISSIONER HOOD:  Mr. Chair, also ?-  15 

  CHAIRPERSON GRIFFIS:  Yeah. 16 

  COMMISSIONER HOOD:  ?- I'd just like to add to 17 

the ANC piece, which I think is important, is if Mr. Woodland 18 

had a single member district meeting with his constituents, if 19 

he could just let us know whether he did or not. 20 

  CHAIRPERSON GRIFFIS:  You know, Mr. Hood, I agree 21 

that there's an awful lot of information we ?- however, I don't 22 

want to set an administrative procedure for this Board to go in 23 

and investigate an ANC report.  We give a very hard time to ANC 24 

Members putting in, one, the correct report.  Two, the correct 25 
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information on the report.  And three, put it in on time, and we 1 

have that in this case.  And I'm asking for further 2 

clarification, because I think one of the things that's lacking 3 

in this is actually the discussion on the  zoning issues. But I 4 

don't know if it's appropriate for us to go out and poll, or ask 5 

the Single Member ANC Commissioner. 6 

  COMMISSIONER HOOD:  Mr. Chair, let me just say, 7 

that's a four year history I have. 8 

  CHAIRPERSON GRIFFIS:  Yeah. 9 

  COMMISSIONER HOOD:  Even though I know longevity, 10 

like I say, has its place, that is very crucial to me, because 11 

one of the things that this office when I first came on the 12 

Zoning Commission had an issue with was public notice. 13 

  CHAIRPERSON GRIFFIS:  Right. 14 

  COMMISSIONER HOOD:  And making sure that people 15 

are notified of the issues that are going on.  And I need to 16 

know personally before I move ?- that's a standard, basically a 17 

standard question I ask constantly.  And I think anyone who 18 

attends Zoning Commission meetings regularly ?-  19 

  CHAIRPERSON GRIFFIS:  Right. 20 

  COMMISSIONER HOOD:  ?- and BZA, know that that is 21 

a question I ask.  That's one of my standard questions, so I 22 

have not deviated.  If it's supplied to me, that's fine.  If 23 

not, then I still will be able to deal with it.  But if it's in 24 

your discretion that we not investigate and go into that, then 25 
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that's fine.  Unfortunately, Mr. Woodland is not here, because I 1 

would have been able to ask him myself. 2 

  CHAIRPERSON GRIFFIS:  Right.  Exactly.  And 3 

that's what I was going to indicate. 4 

  COMMISSIONER HOOD:  But if you will advise not to 5 

do that, I have no problems in not doing it.  I'll make my own 6 

?-  7 

  CHAIRPERSON GRIFFIS:  Well, why don't we do this. 8 

 I'm thinking more procedurally and semantically how we do this. 9 

 Whose burden is it to get Mr. Woodland's correction, or letter, 10 

whatever it is?  And I have the answer to my own question. 11 

  I would suggest that we in the request to Mr. 12 

Melcher to evidence or flesh out the discussion of the ANC, and 13 

Mr. Melcher contact Mr. Woodland, and incorporate whatever Mr. 14 

Woodland's answer to the question of whether a Single Member 15 

District Meeting happened.  And then I think that's a prevalent 16 

piece.  I guess we can give Mr. Woodland an opportunity to also 17 

write something in terms of his deliberation on it.  Would that 18 

be appropriate? 19 

  COMMISSIONER HOOD:  Let me just say this.  It's a 20 

simple yes or no answer.  If he doesn't provide that to us, then 21 

we can move forward.  If he does, then I think that would be 22 

great. 23 

  CHAIRPERSON GRIFFIS:  Okay.  Fabulous.  Well, 24 

that's clear.  Dates, why don't we talk ?- the schedule we're 25 
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looking at.  Is March 12th available at 9:00?  First of all, 1 

Applicant, is that a date that works? 2 

  MR. LEVY:  Yeah, that's ?- absolutely, yes. 3 

  DIRECTOR KRESS:  Of course, the Applicant doesn't 4 

have to be here for that. 5 

  CHAIRPERSON GRIFFIS:  No, exactly.  No. 6 

  DIRECTOR KRESS:  That is actually only two weeks, 7 

we as Staff would just point out, which means that February 26th 8 

would be when we would need to receive the information that 9 

you've requested both from Ms. Brizill and from the ANC.  And 10 

then they would have until March 5th to respond to each other's 11 

filings, because March 12th is then the following week, so I 12 

just wanted everyone to realize that's a very tight schedule.  13 

It's basically seven days, seven days to respond to the 14 

information that you are requesting.  And yes, we are open the 15 

morning of March 12th, to have a Special Public Meeting at 9 16 

a.m. 17 

  CHAIRPERSON GRIFFIS:  Ms. Brizill? 18 

  MS. BRIZILL:  I can't made that deadline. 19 

  CHAIRPERSON GRIFFIS:  Can you come up for a 20 

second?  You indicated you can't made that deadline.  Can you 21 

just tell us a little bit why? 22 

  MS. BRIZILL:  First of all, I'm going to be out 23 

of town part of the time.  And plus, I'm starting a new project 24 

that will take me out for an additional week in that period of 25 
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time, so I can do the best I can before I have to go out of 1 

time, but I ?- I won't even be here on the 5th, and I cannot get 2 

the submission in.  I just can't do that quick turn-around. 3 

  CHAIRPERSON GRIFFIS:  When do you leave town?  4 

How much time do you have to put together your piece? 5 

  MS. BRIZILL:  Ms. Kress said that my initial 6 

submission would be due next week? 7 

  CHAIRPERSON GRIFFIS:  Well, how soon could you 8 

get it in?  That'll set the rest of the schedule. 9 

  MS. BRIZILL:  I need at least ?- because my 10 

project starts in the next couple of days, and it's something 11 

that's already been put off ?-  12 

  CHAIRPERSON GRIFFIS:  Well, let me say, other 13 

project, although that's a concern of our's, I mean, we have ?-  14 

  MS. BRIZILL:  It's work. 15 

  CHAIRPERSON GRIFFIS:  Pardon me? 16 

  MS. BRIZILL:  It's a work project, for which I am 17 

going to be going out of town. 18 

  CHAIRPERSON GRIFFIS:  Right. 19 

  MR. COCHRAN:  Excuse me, Mr. Chair. 20 

  CHAIRPERSON GRIFFIS:  Yeah. 21 

  MR. COCHRAN:  This pertains to Mr. Hood's 22 

questions about Mr. Woodland in particular.  I believe that he 23 

works ?- excuse me.  I forgot that counsel had moved.  Never 24 

mind.  I was thinking he worked right upstairs. 25 
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  MEMBER LEVY:  Mr. Chair. 1 

  CHAIRPERSON GRIFFIS:  Mr. Levy. 2 

  MEMBER LEVY:  Can I make a suggestion? 3 

  CHAIRPERSON GRIFFIS:  Sure. 4 

  MEMBER LEVY:  That is, that ?- and correct me if 5 

I'm wrong, other Board Members, but my understanding was that we 6 

were asking Ms. Brizill to ?- giving her an opportunity 7 

restructure the testimony that she's already put together. 8 

  CHAIRPERSON GRIFFIS:  Right. 9 

  MEMBER LEVY:  And to put in writing those 10 

portions that are relevant that she feels perhaps she didn't get 11 

out orally today, so we're not asking her to prepare new 12 

information, I wouldn't think. 13 

  CHAIRPERSON GRIFFIS:  Right.  No, and I think 14 

that's an excellent point.  And that's what I'm trying to get 15 

to, as how long, Ms. Brizill, do you think you need to do that? 16 

 Basically, it's typing up, I would understand, your notes for 17 

today's testimony. 18 

  MS. BRIZILL:  Well, according to Ms. Kress, it 19 

would be due next Tuesday, the 5th. 20 

  CHAIRPERSON GRIFFIS:  No, but I'm asking you how 21 

long it would ?-  22 

  MS. BRIZILL:  By the 12th. 23 

  CHAIRPERSON GRIFFIS:  Could you do that in the 24 

next two days? 25 
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  MS. BRIZILL:  No.  I could do it by the 12th. 1 

  CHAIRPERSON GRIFFIS:  By the 12th. 2 

  MS. BRIZILL:  Yes. 3 

  CHAIRPERSON GRIFFIS:  So you're leaving town now 4 

for your project? 5 

  MS. BRIZILL:  I'm leaving town, coming back, 6 

leaving town again.  But, I mean ?-  7 

  CHAIRPERSON GRIFFIS:  When do you leave town 8 

first? 9 

  MS. BRIZILL:  Thursday. 10 

  CHAIRPERSON GRIFFIS:  You couldn't get this done 11 

by Thursday. 12 

  MS. BRIZILL:  It's my understanding, Ms. Kress, 13 

that my submission would be due on the 5th.  Counter-response is 14 

due on the 12th, and the hearing on the 26th? 15 

  DIRECTOR KRESS:  The hearing was the morning of 16 

the 12th. 17 

  CHAIRPERSON GRIFFIS:  And actually, it's a 18 

meeting.  We're not having a hearing on this. 19 

  DIRECTOR KRESS:  It's a meeting.  I'm sorry, a 20 

meeting which I ?-  21 

  MS. BRIZILL:  Oh, okay.  I mean, response is due 22 

on the 5th. 23 

  DIRECTOR KRESS:  Yes.  Basically, there's only  24 

three weeks between now ?- if the 12th is set as ?- at 9 a.m. as 25 
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the Public Special Meeting, then we need that information a week 1 

before, which is March 5th, and that's when all responses have 2 

to be in, which means all filings have to be in the 26th going 3 

backwards. 4 

  CHAIRPERSON GRIFFIS:  Well, I think Mr. Levy 5 

brings up a point ?-  6 

  MS. BRIZILL:  I'll try to do the best I can.  If 7 

you're set on this schedule, I'll try to ?- I just can try to do 8 

the best I can. 9 

  CHAIRPERSON GRIFFIS:  Well, I'll make it easier 10 

for you.  Mr. Levy brought up an excellent point, that we're not 11 

asking for new information.  In fact, we will not necessarily ?-12 

 I would ?- well, let's do this.  We won't accept new 13 

information, but what we're looking for is a concise submitted 14 

statement on the testimony given today. 15 

  I would then indicate that we would not need any 16 

sort of response from the Applicant, although we could give them 17 

a shortened time for a response on that, and cut down on that.  18 

So if we look at having submission ?- Ms. Brizill's submission 19 

due in a week and a half, what dates are we at? 20 

  MR. LEVY:  We'll take the same day.  I think we 21 

know that ?- we know what's going to be said. 22 

  CHAIRPERSON GRIFFIS:  Right. 23 

  MR. LEVY:  And we'll go along with the 5th.  We'll 24 

submit it the same time. 25 
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  CHAIRPERSON GRIFFIS:  That's helpful.  Thank you. 1 

  DIRECTOR KRESS:  Well, that's what we would 2 

expect, is that all submittals would be in on the 5th.  The 12th 3 

is what would ?- I'm sorry, was the 26th.  It just leaves only a 4 

few days then for a response from the parties to what has been 5 

submitted.  Just so everyone realizes they've cut down ?- you've 6 

basically given two weeks for the base submittal, and to hear 7 

and make the decision on the 12th, it only gives them a couple 8 

of days to respond, all of the parties to respond one to 9 

another. 10 

  CHAIRPERSON GRIFFIS:  Right.  Well, we don't have 11 

parties in this, which is why we're kind of bestowing a larger 12 

position on some of this.   13 

    DIRECTOR KRESS:  Okay. 14 

  CHAIRPERSON GRIFFIS:  And I think we're going 15 

well out of our way to accommodate a person's testimony today, 16 

and get this written.  And I would do this.  Can you respond to 17 

submissions within three days? 18 

  MR. LEVY:  Yes. 19 

  CHAIRPERSON GRIFFIS:  All right. 20 

  DIRECTOR KRESS:  That takes care of it.  Thank 21 

you. 22 

  CHAIRPERSON GRIFFIS:  So we're done with that. 23 

  COMMISSIONER HOOD:  Mr. Chairman. 24 

  CHAIRPERSON GRIFFIS:  Mr. Hood. 25 
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  COMMISSIONER HOOD:  I know we're done with it, 1 

but I think ?- the only thing at least that I was looking for, 2 

and I don't know about my colleagues.  Ms. Brizill mentioned 3 

something about public detriment, and she was not able to 4 

continue.  That's all I'm looking for.  That shouldn't be a 5 

whole lot, I don't think. 6 

  CHAIRPERSON GRIFFIS:  Okay. 7 

  COMMISSIONER HOOD:  But I wanted to hear her 8 

comments in writing. 9 

  CHAIRPERSON GRIFFIS:  Okay.  Well, Mr. Hood, and 10 

I would not agree with you.  I think she was able to continue, 11 

and actually give us what the negative impacts were.  But you 12 

saying that, I think it needs to be reiterated, which is why 13 

that's exactly what we're talking about.  In fact, Ms. Brizill 14 

gave testimony on negative impact regarding the parking.  She 15 

gave indication of other conversions to three units in the 16 

neighborhood.  She also gave indication that the negative impact 17 

would be rewarding bad behavior, and it would signal developers 18 

?-  19 

  COMMISSIONER HOOD:  Well, Mr. Chair, let me 20 

rephrase that.  In a smooth way it was not given, and maybe I 21 

may have missed some of it. 22 

  CHAIRPERSON GRIFFIS:  Good, and I appreciate 23 

that.  And that's why I think we can get that done.  You don't 24 

need to stand to speak, but go ahead, Mr. Levy. 25 
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  MR. LEVY:  Two minor points.  Can we have it 1 

hand-delivered?  Require her to hand-deliver anything she 2 

produces to get it to us quickly? 3 

  CHAIRPERSON GRIFFIS:  Where would she be hand-4 

delivering it? 5 

  MR. LEVY:  My office. 6 

  CHAIRPERSON GRIFFIS:  And where is your office?  7 

I mean, is it downtown? 8 

  MR. LEVY:  19th and K. 9 

  CHAIRPERSON GRIFFIS:  19th and K. 10 

  MR. LEVY:  Or we'll pick it up.  We'll pick it up 11 

at her car.  You can do it, I don't care, but if we only have 12 

three days, we have ?-  13 

  CHAIRPERSON GRIFFIS:  Exactly.  WE've got to cut 14 

this quick.  Ms. Brizill, in that there is great indication of 15 

the flexibility on the Applicant, could you fax this as soon as 16 

it's done, or ?-  17 

  MS. BRIZILL:  I can fax it or hand-deliver it to 18 

Mr. Levy.  I cannot get out to Delmoine (phonetic) where Mr. 19 

Casey's office is. 20 

  MR. LEVY:  I'll take it. 21 

  CHAIRPERSON GRIFFIS:  Good.  Okay.  That sounds 22 

great. 23 

  MR. LEVY:  Second issue is ?-  24 

  CHAIRPERSON GRIFFIS:  Yeah. 25 
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  MS. BRIZILL:  Are we talking about March the 5th 1 

now for the submission? 2 

  CHAIRPERSON GRIFFIS:  We're talking about as 3 

quickly as possible, and no later than ?-  4 

  DIRECTOR KRESS:  March 5th. 5 

  CHAIRPERSON GRIFFIS:  March 5th.   6 

  MR. LEVY:  I have one other question. 7 

  CHAIRPERSON GRIFFIS:  Yeah. 8 

  MR. LEVY:  Will the Chair take the position that 9 

Mr. Woodland should not be approached by the parties to this 10 

matter.  Let him have clean testimony.  Whatever he's going to 11 

say, he's going to say, but I'm afraid that he's going to get 12 

barraged by people, and I don't think it's ?- I think he should 13 

just be ?- whatever he says, he says.  14 

  CHAIRPERSON GRIFFIS:  All right. 15 

  MR. LEVY:  And I don't really want to have him 16 

tainted by either one of us. 17 

  CHAIRPERSON GRIFFIS:  Right.  And indeed, and 18 

that's why I kind of wanted to get it to Mr. Melcher who would 19 

be the Chair.  I mean, it gets to be a delicate issue, and that 20 

is that the ANC is a party in this case.  So frankly, if the 21 

Applicant speaks to them, it is ex parte communication, and that 22 

is a very difficult piece, so I would suggest, and I think 23 

that's well said, that both Ms. Brizill and the Applicant do not 24 

talk to Mr. Woodland in terms of influencing on this application 25 
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anything that he needs to submit.  The contact will be made to 1 

Mr. Melcher to contact Mr. Woodland, to please just indicate yes 2 

or no, whether there was a Single Member District Meeting on 3 

this, and then to espouse any sort of issues that may have come 4 

up during that meeting. 5 

  MS. BRIZILL:  Mr. Chair, could I amend your 6 

admonition to include not only conversations with Mr. Woodland, 7 

but any correspondence in terms of sending letters or checks, or 8 

anything else. 9 

  CHAIRPERSON GRIFFIS:  That's an interesting jab, 10 

Ms. Brizill, but we're not, frankly, that naive on this Board.  11 

I think ex parte communication covers it; and that is, any sort 12 

of communication, whether it be written, or in person, or phone, 13 

or sales on yachts, or whatever it is that's involved.  So that 14 

being said, anything else?   15 

        Let's have Staff reiterate the complications that we've 16 

established today. 17 

  MR. HART:  Submissions, March the 5th.  Responses 18 

March 8th.  Decision, March 12th.  The decision will be at a 19 

Special Public Meeting at 9 in the morning.  All right? 20 

  CHAIRPERSON GRIFFIS:  Thank you. 21 

  MR. HART:  Everybody agree with that? 22 

  MS. BRIZILL:  Yes. 23 

  MR. LEVY:  Yes, we do. 24 

  MR. HART:  Okay. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  Everyone clear.  1 

Dates, responsibilities?  If I could get an acknowledgement that 2 

everyone is clear. 3 

  MS. BRIZILL:  Yes. 4 

  MR. LEVY:  Yes. 5 

  CHAIRPERSON GRIFFIS:  Fabulous.  Thank you all 6 

very much.  I appreciate seeing you this morning.  And we have 7 

one final case in the morning. 8 

  DIRECTOR KRESS:  Before we go there, who contacts 9 

Mr. Melcher?  Is that ?- do you wish Staff to do that, and ?-  10 

  CHAIRPERSON GRIFFIS:  Yeah, I think we can take 11 

that up. 12 

  DIRECTOR KRESS:  ?- inform Mr. Melcher of ?-  13 

  CHAIRPERSON GRIFFIS:  Yeah.  This office will do 14 

that. 15 

  DIRECTOR KRESS:  All right. 16 

  CHAIRPERSON GRIFFIS:  What I had indicated to the 17 

Applicant, that they could make that contact and just ?- but I 18 

think it's cleaner if we do it, and it's all done. 19 

  DIRECTOR KRESS:  Yes, I think so too. 20 

  CHAIRPERSON GRIFFIS:  I just wanted to ?- and we 21 

will emphasize to Mr. Melcher the expediency which we need this. 22 

 Of course, give me him our schedule and date.  So thank you, 23 

Ms. Kress.  Anything else? 24 

  DIRECTOR KRESS:  No.  Thank you, sir. 25 
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  CHAIRPERSON GRIFFIS:  Great.  We have one more 1 

case in the morning.  Thank you, Mr. Levy.  And I would suggest 2 

that we take a ten minute recess just to stretch our legs here 3 

for a moment. 4 

 (Off the record 12:00 - 12:10 p.m.) 5 

  CHAIRPERSON GRIFFIS:  Okay.  We are back. 6 

  SECRETARY BAILEY:  Mr. Chairman, this is 7 

Application 16826 of City Gate, pursuant to 11 DCMR 3104.1, for 8 

a special exception to permit church programs under Section 216 9 

in the SSH/R-1-B District at premises 5917 16th Street, N.W., 10 

Square 2724, Lot 9. 11 

  All those persons wishing to testify, please 12 

stand.  And could you please come forward, if that's okay. 13 

WITNESSES SWORN: 14 

  SECRETARY BAILEY:  The Applicant may have a seat 15 

at the table.  Mr. Chairman, you had correctly stated at the 16 

outset that there is a preliminary matter concerning the 17 

announcement or advertisement for this project.   18 

  It was not advertised under Section 1553.2.  19 

That's the 16th Street Overlay District Rules that apply, and 20 

this decision is needed concerning whether that needs to be done 21 

at this point, or a later point.  And just briefly, while I'm on 22 

preliminary matters, the Office of Planning filed two reports.  23 

The last report does recommend denial of the application.  ANC 24 

also is recommending denial of the application, Mr. Chairman, 25 
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and the case is not ready to go forward. 1 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. Bailey.  2 

Okay.  And I would add a preliminary matter.  We need to ?- we 3 

have a preliminary matter of a fee waiver in this, if I'm not 4 

mistaken.  So first, let's talk about advertising of this. 5 

  Section 1553.2 does deal with the 16th Street 6 

Overlay that was not properly advertised for.  However,  Board 7 

Members, I would contend that the fact of the issues at hand 8 

were advertised.  There is note and discussion in the case file 9 

regarding the 16th Street Overlay.  And I believe the ANC even 10 

addresses, and I can find that to reiterate, but other comments? 11 

  MEMBER LEVY:  I would agree, Mr. Chair, it 12 

appears clear to me that the issues have been addressed.  And 13 

it's clear that the ?- that folks understood the way the project 14 

was advertised, and the nature of the project. 15 

  CHAIRPERSON GRIFFIS:  Okay.  And just to 16 

underscore the fact that we do take very seriously the 17 

advertising of this, because we find often, or most often, in 18 

fact, that the way people find out about projects is by our 19 

signs that are posted.  Although they may receive a letter from 20 

this office indicating such, it doesn't get as much attention as 21 

those do. 22 

  Any other concerns?  Okay.  I think we can 23 

proceed then, and go to the fee waiver.  My understanding is 24 

that you asked for a fee waiver on this.  Actually, you can turn 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 113 

on your mike and just introduce yourself. I will be addressing 1 

you. 2 

  MR. BERGFALK:  Mr. Chairman and Members of the 3 

Board, I am Lynn Bergfalk, the Executive Director for City Gate, 4 

and pleased to have the opportunity to present our application. 5 

  CHAIRPERSON GRIFFIS:  Good.  Thank you, Mr. 6 

Bergfalk, and welcome this afternoon.  You had requested a fee 7 

waiver on this? 8 

  MR. BERGFALK:  Right.  We're a small non-profit 9 

church related ministry with limited funds, and would appreciate 10 

relief, if that is possible. 11 

  CHAIRPERSON GRIFFIS:  Okay.  And I have had quite 12 

an extensive amount of information given to me in order to 13 

assess this.  The first issue, let me go to those that would be 14 

exempt from, or the fee would be waived, would be for the 15 

National Capital Planning Commission, ANCs, and lastly, it would 16 

be Citizens Associations, that are associations created for 17 

civic purposes and not for profit.  Now you do attest to the 18 

fact that you are a 501C3 non-profit.   19 

  MR. BERGFALK:  Yes. 20 

  CHAIRPERSON GRIFFIS:  However, the caveat on that 21 

is the rulings that have come down, that that is waived during 22 

appeals to this Board, and not applications.  And I believe, and 23 

let me try and find the cite.  And then, actually, I'm going to 24 

ask Ms. Sansone just to ?- who is our Corporation Counsel 25 
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representative today, to give me a little more detail on the 1 

background of the fees.  And let me, while she's pulling 2 

together what she needs to tell us, Section 3181.3, and I would 3 

just let you know this, that obviously, the Director ?- Ms. 4 

Kress who was out, sets the fee, and the fee level.  And any 5 

application of the fee schedule set by her can be appealed to 6 

this Board, and I guess that's essentially where we are, 7 

actually, if we jump into that. 8 

  MS. SANSONE:  Mr. Chairman, yes.  That's ?- the 9 

fee issue is taken up as a preliminary matter at the hearing.  10 

Two years ago, the Office of the Corporation Counsel undertook 11 

an exhaustive analysis of the Board's fee authority, how it set 12 

its fees, and whether there was any ability to grant waivers or 13 

exemptions, and what ?- where we ended up was that in 1994, the 14 

Board had adopted the current fee rules that are in place, and 15 

it had indicated specifically in its rule making that the fee 16 

exemption for citizens associations, and associations for civic 17 

purposes and non-profits actually only apply to cases where 18 

those organizations are appealing an adverse decision of the 19 

Zoning Administrator. 20 

  At that time, we also concluded that the Board, 21 

if it chose to in the future, could adopt rules providing for 22 

waivers, or exemptions, and other circumstances involving non-23 

profits.  But that until it had actually adopted rules that set 24 

some procedures, and standards, and criteria, we advised against 25 
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granting any waivers or reduction in fees because there would 1 

not be a process in place to guide that decision making, or 2 

standards that could be applied. 3 

  There is potentially difficulty if the Board is 4 

faced with the ad hoc request to reduce its fees, and doesn't 5 

have a mechanism in place to evaluate that, so we concluded the 6 

Board, until it adopted such rules, did not have the authority 7 

or ability to process requests for waivers or exemptions in 8 

circumstances other than what is currently set out in the rules, 9 

which you had referred to the NCPCs, and the ANC, and the non-10 

profit citizens associations when they're appealing a Zoning 11 

Administrator's decision. 12 

  CHAIRPERSON GRIFFIS:  Okay.  Board Members, any 13 

questions of Corporation Counsel?  Basically what she's 14 

indicating is that we don't have the process, the rule making 15 

has not been established for us to grant a waiving of fees at 16 

this time.  Is there any other clarification you need on that?  17 

Yeah, Mr. Hannaham. 18 

  MEMBER HANNAHAM:  Does that mean that we can 19 

still go forward? 20 

  CHAIRPERSON GRIFFIS:  Yes.  It ?- my 21 

understanding, we can clearly go forward this case.  What we 22 

cannot do is actually grant a fee waiver. 23 

  MEMBER HANNAHAM:  Okay.  I understand. 24 

  MS. SANSONE:  Yes. That's correct. 25 
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  MEMBER HANNAHAM:  Okay. 1 

  CHAIRPERSON GRIFFIS:  Anything else?  Any other 2 

questions?  Mr. Bergfalk, is that clear to you? 3 

  MR. BERGFALK:  I understand. 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MR. BERGFALK:  And I appreciate your 6 

consideration. 7 

  CHAIRPERSON GRIFFIS:  Great.  And thank you.  8 

Okay.  In which case that takes care of preliminary matters.  9 

Staff, are there any other preliminary matters that you're aware 10 

of? 11 

  SECRETARY BAILEY:  No, Mr. Chairman. 12 

  CHAIRPERSON GRIFFIS:  Great.  Mr. Bergfalk, you 13 

don't have any preliminary matters in this case other than the 14 

request for a waiver. 15 

  MR. BERGFALK:  Right. 16 

  CHAIRPERSON GRIFFIS:  Is that correct? 17 

  MR. BERGFALK:  Right. 18 

  CHAIRPERSON GRIFFIS:  Very well then, we can 19 

begin. 20 

  MR. BERGFALK:  All right. Thank you. 21 

  CHAIRPERSON GRIFFIS:  Thank you. 22 

  MR. BERGFALK:  A little overview may save time in 23 

the long run.  I'm a pastor for 15 years, have lived in the 24 

District during that time, and just last Friday became a 25 
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homeowner in the District.  And the key thing was convincing a 1 

bank to loan us enough money to buy property.  It didn't matter 2 

if I was Baptist, or Buddhist, or young, or old.  I didn't have 3 

to get any permission from any ?- from our neighbors.  We bought 4 

it. 5 

  Now that's a little different.  I understand the 6 

difference in the property that we're buying at 5917 16th 7 

Street, but five or six months ago we thought this was a fairly 8 

straight forward real estate transaction.  And I mention this at 9 

the outset because twice in the last two weeks, I have been told 10 

we made a mistake because we didn't talk to neighbors, or at 11 

least certain neighbors before we bought the property.  And I 12 

just want to make sure as we start that everyone knows we have 13 

done our best with this.  14 

  I had confidence that the procedures laid out in 15 

the regulations and so forth would be sufficient in terms of 16 

notification and all of that, but I did apologize to the folks 17 

who raised that concern.  I hadn't realized I needed to do that. 18 

 I explained I intended no disrespect, and that I had been 19 

terribly busy during the summer overseeing camps for 100 inner 20 

city kids.  None of that has to do with the property up there, 21 

but we have done the best we could. 22 

  CHAIRPERSON GRIFFIS:  And you were also looking 23 

for real estate. 24 

  MR. BERGFALK:  Yeah. 25 
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  CHAIRPERSON GRIFFIS:  And that brings to mind, 1 

can you just give me your home address now? 2 

  MR. BERGFALK:  Oh, sure.  My home address is 3568 3 

Brandywine Street, N.W.   4 

  CHAIRPERSON GRIFFIS:  What ward are you buying 5 

in? 6 

  MR. BERGFALK:  In Ward Four.  And I'm quite 7 

familiar with that neighborhood actually, because my son lives 8 

in Ward Four, and has for several years. 9 

  CHAIRPERSON GRIFFIS:  Okay. 10 

  MR. BERGFALK:  I've played basketball with him 11 

over in the Hamilton recreation courts, and the Ford DeSteven 12 

(phonetic) courts. 13 

  CHAIRPERSON GRIFFIS:  Good.  Thank you. 14 

  MR. BERGFALK:  Okay.  No one, not even the Zoning 15 

Administrator told us about the 16th Street Heights Overlay.  16 

Although I'm prepared later in my presentation to address the 17 

requirements of the Overlay, and I believe with relief on the 18 

parking, that we certainly meet those requirements, but I want 19 

to begin with this very simple note. 20 

  First, we believe we meet the burden of proof 21 

needed for the approval of our application.  And second, the 22 

purchase of this property involves an ordinary and reasonable 23 

process of people of good will acting in good faith.  We tried 24 

hard to understand and fulfill the requirements established by 25 
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the District of Columbia, and I personally remain under the 1 

conviction that the mandated process with its various 2 

requirements for notification is an adequate one. 3 

  I do need to give a little background. Our 4 

organization needed housing for volunteer staff, plus a place 5 

where we could have meetings and religious services for small 6 

groups.  We wanted a facility that also would allow us to do 7 

small scale neighborhood oriented programs like tutoring kids 8 

after school.   9 

  St. Luke's Serbian Orthodox Church is located 10 

just off the intersection of two arterial streets, Military and 11 

16th.  It was a large detached three story brick house converted 12 

into a church and rectory, and it had not been used as a private 13 

residence for decades.  There were worship and meeting areas 14 

downstairs, and in the basement, and then living accommodations 15 

upstairs, and this is exactly really what we needed.  So here 16 

was a church property with a valid Certificate of Occupancy 17 

which had been outgrown for St. Luke's, but ideal for our needs. 18 

 We thought, and still think it's a win-win for everyone.   19 

  Selling the property allowed St. Luke's to move 20 

to larger facilities and benefitted the neighborhood by reducing 21 

traffic and parking.  Our use would be less intensive with 22 

minimal parking needs, and would be compatible with a 23 

residential neighborhood.  I mean, this is not a halfway house, 24 

or some program that would be disruptive or objectionable to the 25 
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community.  1 

  I did check in advance with the Office of Tax and 2 

Revenue to make sure City Gate and this property would qualify 3 

for tax exemption.  What neither City Gate or St. Luke's 4 

realized was that we wouldn't be able to use the existing C of O 5 

without a special exception.  And I made several trips to DCRA, 6 

and a lot of phone calls, and I had a very difficult time 7 

finding out how to proceed as a church related ministry that 8 

didn't seem to easily fit the existing categories.  Finally, in 9 

November we got a letter of refusal that directed us to the BZA, 10 

where we were advised that one of the sections identified by the 11 

Zoning Administrator for us to seek relief under did not apply, 12 

and so we left our application on hold until after Christmas, 13 

and then allowed it to go forward under Section 216, which we 14 

understood was adequate for what we were seeking.   15 

  And as soon as this process moved forward, we 16 

followed up on the information then provided to us, and called 17 

both the ANC and the 16th Street Heights Civic Association.  And 18 

I officer this summary in advance to let you know at every point 19 

that we have tried to the best of our knowledge and ability to 20 

comply with whatever is required. 21 

  Not having the financial resources to hire a 22 

zoning attorney or a planning expert to do this work for us, we 23 

did the best that we could.  And it's difficult to go five 24 

months without being able to use this facility that we have 25 
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purchased.  And I'm grateful for the opportunity to be before 1 

you today.  Oh, I'm sorry.  I left my picture in the back.  I'm 2 

going to show you a picture of the house.  I've got several 3 

here.   4 

  SECRETARY BAILEY:  Sir, if you show us those 5 

pictures we will need to keep them. 6 

  MR. BERGFALK:  Okay.  That's fine. 7 

  SECRETARY BAILEY:  Okay. 8 

  MR. BERGFALK:  Yeah, they're for you.  There are 9 

two pictures.  I want to start with this one.  This is the 10 

property, and you can see immediately with the large cross on 11 

the second story, and the church board in front that this is an 12 

institutional property, and has been so used for many years. 13 

  The existing Certificate of Occupancy to St. 14 

Luke's Serbian Orthodox Church is for a church and rectory 15 

seating less than 75 persons.  The real estate fact sheet that 16 

we had first seen mentions the Certificate of Occupancy for the 17 

chapel.  The public record which we got when we looked at this 18 

property, identifies the property use as religious and the land 19 

use as institutional.   20 

  St. Luke's bought this property in 1974, but my 21 

understanding is that it already had been for a number of years 22 

converted to institutional use.  And I did find out that it was 23 

deeded to the American Board for Missions to the Jews in 1957, 24 

so we know that goes back at least 45 years.  And I have been 25 
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told that it was used ?- it had some use for the Peruvian 1 

Embassy prior to that, but I'm not able to document that.  It 2 

seems to be oral history. 3 

  It was on the market for 90 days before we 4 

succeeded in arranging financing, and putting a contract on the 5 

property.  We were able to buy it for 80 percent of what it had 6 

originally been listed because ?- and last week when the hearing 7 

was postponed, I did have a member of St. Luke's who was here, 8 

who would have told you that the reason they sold it to us for 9 

that amount is they had no offers from people who wanted it as a 10 

private residence, although they had people who came through, 11 

and even brought contractors and architects.  And the unanimous 12 

conclusion was that ?- at least of those folks was that it was 13 

too expensive and too impractical to convert this building back, 14 

in some cases, maybe several hundred thousands of dollars.  So I 15 

want to make it clear that the application before you involves 16 

the continuation of an existing use.   17 

  It is not the conversion of a residential 18 

property to non-residential use.  Our uses would be very 19 

parallel to what the church made of it, with the difference that 20 

we would not have a large number of people driving every Sunday 21 

or on special occasions into this facility.   22 

  Had we not bought this property, I think it is 23 

reasonable to assume that St. Luke's would still be there, and 24 

you would still have all of the ?- and people basically in the 25 
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community have been very positive, when I have spoken to them 1 

about St. Luke's, but I do recognize that there was a lot of 2 

parking pressure.  They sometimes had as many as 150 people for 3 

special events, and then they would be out on the lawn with loud 4 

speakers and so forth.  Now I didn't hear anyone complain about 5 

that, but I do know that the church had outgrown the facility.  6 

And we actually thought that this is again a win-win.  They're 7 

able to move out to larger ?- to a larger facility, relieve some 8 

of those congestion problems. 9 

  Our use would be much less intensive, and again, 10 

if they had sold it to someone other than us, it probably would 11 

have been another church, so you'd still be back with those 12 

other issues. 13 

  Had this been a single family residence, we 14 

wouldn't have bought it.  We couldn't have afforded it, number 15 

one.  I do know enough ?- I may not have known enough to talk to 16 

neighbors in 16th Street Heights to get permission before we 17 

bought the property, but I do know enough that I would not try 18 

to convert a residential building for institutional purposes.  19 

We thought we were buying a church building that we could use 20 

for ministry that was very compatible with the neighborhood, and 21 

I think we can demonstrate that that, in fact, is the case. 22 

  This is about as low tech a presentation that 23 

you've probably ?- I've got four pictures. 24 

  CHAIRPERSON GRIFFIS:  That's what we're used to. 25 
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  MR. BERGFALK:  Okay.  And a puzzle piece, and I'm 1 

very serious about this as a part of my presentation, because by 2 

itself it's impossible to understand what this piece means.  But 3 

if I show you the box, I could tell you immediately by looking 4 

at this picture where this particular pieces goes.  And I want 5 

to suggest when we come to our city and we talk about 6 

neighborhoods, that that analogy is very apt.  And I think the 7 

?- yeah.  I think the biggest question raised about our 8 

application has to do with the residential character of the 16 9 

Street Heights neighborhood. 10 

  Neighborhoods are interlocking puzzle pieces that 11 

can only be understood in a larger context in relationship to 12 

the other pieces.  And boundaries are a little blurry.  I mean, 13 

it's somewhat arbitrary how you may divide neighborhoods.  I 14 

don't know how many of you realize that the 16th Street Heights 15 

Overlay divides the block that our property sits in. 16 

  There are apartment buildings at the end of the 17 

block that the subject premises are in that are not in the 16th 18 

Street Overlay.  Let me show you this other picture, and then I 19 

can pass this to you.  If you ?- this is taken from the alley.  20 

I'm standing on the back lot line of the subject premises, and 21 

what you see, here's an apartment building, and in my younger 22 

days I probably could have stood there and thrown a baseball, 23 

not on the fly, but up to that building. 24 

  This is an apartment building in the block.  And 25 
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across ?- and the other apartment building that you can see 1 

there is across 14th Street.  And in the block across 14th 2 

Street, there are actually ten apartment buildings.  Now several 3 

of those are small multi-unit buildings.  Half a dozen are 4 

fairly ?- are small apartment buildings.  One, Walden Commons, 5 

has 132 units.  And then also on the adjoining block is the 6 

Brightwood Elementary School.  Do I need ?-  7 

  CHAIRPERSON GRIFFIS:  Did you get a chance to 8 

look at that?  I understand.  Why don't we pass those back and 9 

then we can just pass them up to the Staff when they're done. 10 

  MR. BERGFALK:  Okay.  In the Brightwood 11 

Elementary School, I understand that 50 percent of the families 12 

are Spanish speaking families, and it was interesting to me when 13 

I looked at the record for this hearing that there's a letter 14 

from the president of the civic association, who lives in 15 

Kennedy Street, which is six blocks away, which suggests that 16 

children coming from this adjoining block, that we can actually 17 

see from our ?- you can't see the school but we can see the 18 

block from our back property line.  That somehow for a dozen of 19 

those kids to come over for after-school tutoring is disruptive 20 

or in some way detrimental to the neighborhood, and I assure 21 

that it's not.  In fact, I think it's a very positive way of 22 

embracing the community that we really are part of. 23 

  There's an extraordinary comment, I thought, in 24 

the preliminary OP report, which was dated February 5, which 25 
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noted that we had not demonstrated a need for the programs that 1 

we were proposing, which I understand is not a requirement for 2 

this hearing.  This is not one of the requirements that we need 3 

to meet to receive the special exception.   4 

  These programs, in fact, are needed everywhere in 5 

our city though, but what I think is extraordinary is if you 6 

stand on the back property line of our ?- where our property 7 

stands, you can see the need.  It's a part of this ?- of that 8 

community.  And that's where we need to get the puzzle pieces 9 

interlocked.  And for months, you know, I drove or walked down 10 

Ogelthorpe Street (phonetic), and I never realized I was walking 11 

out of the 16th Street Heights neighborhood without leaving my 12 

block.  There was no sign, or fence, or anything like that, so I 13 

do consider these apartment buildings at the end of the block 14 

and across the street, and the school part of the neighborhood. 15 

 And I looked for some demographic information, and the 16th 16 

Street Heights neighborhood is in census track 20.1.  And it 17 

comprises about two-thirds of that census track.  The other part 18 

that's not in 16th Street Heights is a triangle bounded by 14th 19 

Street, Colorado and Military, so I don't know how you can 20 

divide ?- you know, how the demographics divide between those 21 

two areas, but here's what the census track tells us, and I 22 

think it's interesting; 14.9 percent of the population is below 23 

poverty level.  That compares to 9 percent in Ward Four.  One-24 

third of the residences in the census track are owner occupied. 25 
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 Only 375 of 1,120 residential units are single family homes in 1 

the census track.  And I think this information helps show how 2 

the piece fits in the larger puzzle. 3 

  And one further point ?-  4 

  CHAIRPERSON GRIFFIS:  What was the single family 5 

statistic? 6 

  MR. BERGFALK:  The single family statistic, 375 7 

out of 1,120. 8 

  CHAIRPERSON GRIFFIS:  Thank you. 9 

  MR. BERGFALK:  Okay.  Now I don't know where the 10 

picture is, but if you look again at the church with the cross, 11 

and one of the things that may be, I hope, an advantage with a 12 

case like this is everybody is fairly familiar with this part of 13 

the city.  And so I think you can visualize, if you're coming 14 

say from Connecticut Avenue on Military Road, you come through 15 

the park, and then you come to Military.  And we're just off 16 

Military, and there's a few single family residences on the 17 

right.  There's tons of apartment buildings on the other side 18 

north, and then also on the south once you cross 14th.  And then 19 

you come to Georgia Avenue and the commercial corridor, so I 20 

mean, that's what you see from Military.  If you come down 16th 21 

Street, and again, I know you're all familiar.  If you come in 22 

from Silver Spring, you just go a few blocks.  There are three 23 

or four, I think maybe four churches, at least if you count the 24 

Ethical Society there.  And there's Walter Reed Hospital, and 25 
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then there's the big apartment building, I think it's the 1 

Rittenhouse before you come to ?- and the Owl School, but it's 2 

not too heavy.  It's a nice ?- it's kind of a nice mix.  3 

      And then you go on right across Military, you have the 4 

St. Luke's, what was St. Luke's Serbian Orthodox.  The Embassy 5 

of Uganda is just a little bit further down.  About three or 6 

blocks there's the Bahai Church or chapel, and as you keep going 7 

?- and as you know, there are more churches, there are some 8 

embassies, there are some schools.  It's really a very vibrant 9 

integration that reflects, I think, historically what that 10 

particular street has been.  And I think there have been some ?-11 

 maybe some changes so that ?- I know some of the concerns that 12 

have been raised about losing the residential character. 13 

  I just simply want to say that there seems to be, 14 

at least where we are on that stretch, a nice balance.  And if 15 

you look at that property it fits in beautifully with what you 16 

see as you go from Silver Spring down to Columbia Heights.  And 17 

I think it's also consistent if you're thinking about ?- if 18 

you're passing the other way on Military. 19 

  Now the application is for church programs, and 20 

so the first thing I guess I need to do is establish that we're 21 

doing church programs.  And we did have the ?- I'm sorry.  We 22 

have a founding board member who is the church leader at Calvary 23 

Baptist Church. Calvary sponsored the formation of City Gate for 24 

the continuation and the extension of church programs and 25 
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community ministry.  And one of the problems with hearings like 1 

this is you've got people who are working, and it's hard to get 2 

them here at the right time.  And she still may come if you need 3 

to hear from somebody from the church who is a founding board 4 

member, and can vouch for the fact that City Gate is conducting 5 

church program ?- and still conducting church programs that are 6 

in relationship with Calvary.  And we will be doing summer day 7 

camps there at Calvary this summer.  Now I guess this is an 8 

important point because when I was reading the OP report, it 9 

seemed like one reason, perhaps, for not supporting our 10 

application was the contention that this is not really a church 11 

building, or church programs, because we are not a church. 12 

  I remember what Abraham Lincoln once said, "If 13 

you count a dog's tail as a leg, how many legs does it have?"  14 

And the answer was four, it doesn't matter what you call the 15 

tail.  And I also grew up on a farm, and I know if I went to the 16 

auction and I bought an animal with black and white spots that 17 

mooed, that I thought ?- I would tell you it's a cow, no matter 18 

what you told me.  And I tell you that when we bought this 19 

property, we thought we were buying a church.  And what we are 20 

doing in that property is church programs.  We're doing them in 21 

collaboration with Calvary Baptist Church.  We also have 22 

programs which are not ?- Wisconsin Avenue Baptist Church.  23 

They're not going to be done there at that site.  WE work in 24 

coordination with ?- and partnership with the D.C. Baptist 25 
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Convention which has 140 different congregations.  About half of 1 

them are African American congregations.  Some of them are 2 

ethnic congregations, some delightfully are becoming really 3 

multi-cultural congregations that in the congregation, not the 4 

larger convention, reflects the diversity of the city.  A number 5 

of those congregations are in Ward Four, so I just ?- I want to 6 

make clear that yes, we fit under 216 Sub Point 1.  7 

        We are doing church programs.  It specifically says not 8 

only a church, but a group of churches which would apply to the 9 

convention.  And there is a letter in the record from Dr. 10 

Jeffrey Haygray, who is the executive minister for the D.C. 11 

Baptist Convention.  And if there are ?- you know, if there are 12 

concerns about the level of our engagement or sensitivity to the 13 

community, I know that there are many people in our Ward Four 14 

churches who would be happy to speak on our behalf, if that's 15 

needed. 16 

  Now I do have ?- okay.  I won't read the letter 17 

from ?- you have the letter from Dr. Haygray.  I do have a 18 

letter from Terry Lynch, who is the Executive Director of the 19 

downtown cluster of congregations, and longtime community 20 

activist, speaking to the compatibility of our  use of the site 21 

with the neighborhood, and I'd like to read that into the 22 

record.  It's very short. 23 

  CHAIRPERSON GRIFFIS:  Yeah.  You can absolutely 24 

do that.  You can summarize it if you want, and then what we'll 25 
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you to do is just pass it to Staff, and we'll have copies and 1 

put it into the record. 2 

  MR. BERGFALK:  Okay.  He writes in support of our 3 

proposed use.  "I wish to speak to the character, integrity and 4 

community responsiveness of its Executive Director, Reverend 5 

Bergfalk.  I got to know him in his capacity as Pastor at 6 

Calvary Baptist Church.  I also found him responsive to 7 

community concerns, deeply committed to meeting needs presented 8 

to his church from groups across the city.  Particularly 9 

providing aide to the most needy groups and to youth.  He was a 10 

strong proponent of the living downtown, often seeking to 11 

strengthen the livability of the downtown neighborhood." 12 

  Terry says, "I believe the uses proposed by City 13 

Gate for this site are actually less intensive than previously 14 

operated there under St. Luke's.  The parking need presented by 15 

City Gate program and staff participants should be less overall 16 

than necessitated by prior use.  Clearly, there are great 17 

demands in the community for the services being offered by City 18 

Gate, tutoring programs for children, ESL classes.  I'm hopeful 19 

City Gate can operate at the site, confident that they would do 20 

so in a manner most respectful of the residential character of 21 

the neighborhood.  I am certain that City Gate would welcome 22 

community and input, would act quickly in addressing any 23 

concerns that may be presented.  In short, I'm certain City Gate 24 

would provide ?- would prove itself to be most responsible, and 25 
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a good neighborhood."  And he leaves contact information.  1 

  CHAIRPERSON GRIFFIS:  Thank you.  And I'm going 2 

to put that in as Exhibit Number 35.   3 

  MR. BERGFALK:  Okay.  I want to look at the uses 4 

or the church program.  Section 216, I have provided for the 5 

record a detailed statement about programs and uses, a summary 6 

of my testimony, so I'm assuming I don't have to repeat that. 7 

  CHAIRPERSON GRIFFIS:  Yeah.  I think you don't 8 

have to repeat that.  I think all Board Members have read that. 9 

  MR. BERGFALK:  And I do have copies available if 10 

there's a need. 11 

  CHAIRPERSON GRIFFIS:  Does anyone need copies?  12 

Okay.  I'm trying to find ?- I can't read the exhibit number on 13 

mine, but I assure you it's in there.  And it is non-letterhead. 14 

 It's just, "Description of church programs proposed by City 15 

Gate for 5917 16th Street." 16 

  MR. BERGFALK:  Okay.  So instead of that, you 17 

have that statement.  Let me just summarize those uses in a way 18 

that may help the Board Members understand why this building and 19 

the location are suitable, and we think ideal. 20 

  Checking here, we ?- Marilyn is ?- one of the 21 

persons present in the audience is Marilyn Norris, who perhaps 22 

will speak later as a witness.  She was doing an ESL Program at 23 

another site and has just arrived, but we have people like 24 

Marilyn.  Marilyn is a retired social worker from Illinois, and 25 
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she's been appointed by the American Baptist Churches U.S.A. to 1 

work with City Gate for a year or so as a volunteer.  And all we 2 

need to do is provide a place for her to live.  And she gives to 3 

the community, and to the ministry the benefits of her 4 

experience, and her concern and love for people and so forth. 5 

  We need a house, a residence for people like 6 

Marilyn who are essentially volunteers in our ministry.  Some of 7 

them, like Marilyn, will be here for a year or two.  Now the 8 

house that we're ?- that we purchased is really a very large 9 

house, and so there is ?- you know, there are six bedrooms just 10 

on the second and third floors.  One of them is 16 by 28 feet.  11 

You have the drawings there which, you know, could be divided 12 

into three average size bedrooms.  But in any case, we need a 13 

place for volunteers to live.  Most ?- some of them would be our 14 

continuing staff, some of them would be short-term volunteers 15 

who would come, maybe for a week and visit our city.  Be a 16 

tremendous experience for them.  They would go back with an 17 

appreciation and a love for this city, and they'd leave 18 

something here.  They'd work in a soup kitchen downtown or in a 19 

tutoring program, maybe in southeast or whatever, so we need 20 

housing.  And I understand that in R-1-B, a religious residence, 21 

if it's a residential property, which this is not, but a 22 

religious residence is a matter of right for up to 15 persons.  23 

I believe I'm correct.  That's what I think Mr. Bello told me 24 

when I was speaking with him this fall.   25 
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  Now the wonderful thing about having this 1 

particular facility and working with volunteers is that it 2 

provides a place where we can do some training, and have small 3 

group meetings, planning worship services.  It's already 4 

configured for those uses.  There's a chapel.  There are meeting 5 

areas. 6 

  Occasionally, and only occasionally, we might 7 

want an opportunity to have a larger training or planning 8 

meeting, which still would be much, much smaller than the Sunday 9 

congregations at St. Luke's.  So the house provides ?- meets the 10 

residential needs, which it also did for St. Luke's as a 11 

rectory.  It provides meeting and worship space.  And also, 12 

there are needs in this neighborhood similar to needs that we're 13 

addressing elsewhere with other churches and other programs, 14 

ESL, after-school tutoring and so forth, things that are really 15 

needed as part of the community.  And this facility would enable 16 

us to have neighborhood oriented small scale programs of that 17 

nature.  They would not be disruptive of the community.  They 18 

would, in fact, I think enhance the community.  So we do not 19 

believe that there would be negative impact or disruption. 20 

  I'll come back to the parking question when we 21 

look at the 16th Street Heights Overlay, but our parking needs 22 

would be very minimal.  And I think that question is addressed 23 

in the earlier submission that you already have in your file.  24 

And if there are concerns, again I picked up from the OP report 25 
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that ?- a concern about people using the back door.  And I don't 1 

think I put anything in the written material about using the 2 

back door instead of the front door, although the back door goes 3 

right into the basement program area which we would probably use 4 

for kids that we're tutoring, so they might, indeed come down 5 

the back door.  But if that's a problem, that's the easiest one 6 

to ?- I mean, we could just tell people that we use the front 7 

door.  That's not a problem.  And if you do notice the pictures, 8 

there are no residences fronting on us on Ogelthorpe.  You have 9 

to go all the way passed the alley before you come to another 10 

residence.  Whether you use the front door or the back door, 11 

there really is minimal impact on the community. 12 

  216.2, the church program shall not be organized 13 

for profit.  Okay.  It's exclusively for promotion of social 14 

welfare of the community.  We clearly meet that.  The part of 15 

the church program conducted on the property shall be carried on 16 

within the existing church building or structures.  We believe 17 

we bought a church building and that's what we would put these 18 

programs in, and the C of O is for a church building. 19 

  216.4, the Staff should be at least 75 percent 20 

volunteers.  We would meet that.  The operation of the program 21 

shall be such that it is not likely to become objectionable in 22 

the residence district because of noise and traffic. 23 

  I really scratch my head on this because, you 24 

know, for 13 years I was a pastor at Calvary Baptist Church at 25 
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8th and H downtown, next door now to the MCI Center.  And I will 1 

admit there were times we had hundreds of people a day in that 2 

facility for a variety of programs, so I said, you know, is it 3 

just a matter of my perspective here?  I'm used to a downtown 4 

church with all this traffic, and all these ?- and I have to 5 

come back and say no.  You know, what we are looking at at this 6 

facility ?- I've been a pastor for 30 years.  I have been a 7 

pastor in a small town in Iowa, and in Nebraska.  I live in D.C. 8 

in a quiet ?- you know, I can't say it's a quiet residential 9 

neighborhood, but in Ward Three. 10 

  I understand the issues with a neighborhood.  11 

What we would do would be appropriate.  It would be scaled to 12 

that neighborhood.  It would not have a negative parking, and I 13 

see the Division of Transportation supports that it would not 14 

have a traffic impact, so I ?- oh, and no signs or displays 15 

indicating the location of the church shall be located on the 16 

outside of the building or the grounds. 17 

  There is an existing church sign, and we actually 18 

don't have anything on it.  We did very briefly, just wanted to 19 

take a picture of it, but there's an existing sign.  It's been 20 

there for years.  We'd like ?- we think it's part of that 21 

property and its history.  We have no intention or desire to 22 

advertise church programs.  It would be nice to be able to put 23 

the name there.  If not, I guess we could turn it into a flower 24 

planter or something like that, but we certainly would not put 25 
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any signs or displays advertising the programs.  And we note 1 

that the authorization is limited to three years, which means 2 

that we have to come back and prove that we're good neighbors, 3 

so if there ?- I guess you asked ?- I don't know, maybe ask me 4 

questions at the end.  I'd like to move on from 216 to the 16th 5 

Street Heights Overlay. 6 

  CHAIRPERSON GRIFFIS:  Actually, why don't we 7 

interrupt you now because you're going through quite a lot of 8 

stuff. 9 

  MR. BERGFALK:  Okay. 10 

  CHAIRPERSON GRIFFIS:  And I'll give Board Members 11 

other opportunities to continue asking questions.  And I wanted 12 

you to get through the bulk of it, but first of all, a couple of 13 

notes that I made.  One, the community notification.  You had 14 

indicated that you were not aware, then you were aware of the 15 

regulations.  It happened, and you think that they should 16 

suffice.  And I want to just be brief on this, and that is, the 17 

fact that I would agree that there are certain things that you 18 

have to do, and no more so, and no less.  However, the burden on 19 

the special exception is, might I say, precarious enough that we 20 

?- the Board will look at adverse impact, and it brings up the 21 

use of neighboring properties; thereby, the regulations may not 22 

specifically regulate and indicate what you need to do for 23 

notification and communication.  But the reality, and the fact 24 

of the matter is, there's quite a bit that needs to happen, and 25 
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communication we find on this Board, even between always adverse 1 

parties is the most important thing, because that's what this 2 

Board needs to hear, is both ?- or all sides or any issues. 3 

  Tax free you did establish well.  Let me ?- two 4 

things that I wanted to address.  First of all, you indicated 5 

from the photographs, and also from the testimony, and then the 6 

census track information.  I guess summarize your point with 7 

that.  You're looking at, first of all, the end of the 16th 8 

Street neighborhood.  I mean, certainly any neighborhood has a 9 

boundary. 10 

  MR. BERGFALK:  Right. 11 

  CHAIRPERSON GRIFFIS:  Often more amorphous than 12 

actual.  I mean, the city may have a boundary at one 13 

neighborhood that ?-  14 

  MR. BERGFALK:  Yeah, of course. 15 

  CHAIRPERSON GRIFFIS:  ?- the neighborhood doesn't 16 

really understand.  Same respect with the Overlay itself.  It 17 

obviously has to ends somewhere, and hopefully it's been 18 

logically put, but talk to me about the point you wanted to make 19 

in terms of looking at apartment buildings down the way.  And 20 

also, with the census information. 21 

  MR. BERGFALK:  Okay.  It's a lot different 22 

continuing the church, the ministry of church programs in this 23 

property than it would be to go to Barnaby Woods into a pristine 24 

neighborhood where the only traffic is neighborhood traffic, and 25 
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put in ?- to do something like this, as worthy as those programs 1 

would be.  And I think my point was that what we would be doing 2 

in this neighborhood is entirely consistent with the character 3 

of the neighborhood, but that it may be useful to step back a 4 

little bit, and look at that neighborhood in context.  Even the 5 

single block that we are in, which goes beyond the 16th Street 6 

Height neighborhoods, particularly if there's a question about, 7 

you know, are these programs needed and so forth?  And we can 8 

see from our back property line, you know, apartments, and 9 

there's a school, you know, two blocks away.  And we're not 10 

talking about running big programs where lots of people are 11 

going to be coming over, but I think simply in terms of a 12 

concern for a neighborhood and for being a positive presence, 13 

that what we are doing is entirely appropriate and positive.  14 

And we would be doing it in a way that is consistent with the 15 

character of that neighborhood. 16 

  I mean, we're not going to be drawing any 17 

traffic.  You know, of course, we're just off this big 18 

intersection.  We're not going to be drawing traffic in.  We're 19 

going to have volunteers, and we're going to have people who are 20 

primarily already in the neighborhood.  And this is on the edge 21 

of the 16th Street Heights neighborhood where there already are 22 

?- it's not a very homogenous spot right there. 23 

  CHAIRPERSON GRIFFIS:  But doesn't that speak 24 

against your case actually?  I mean, you'll go to the 16th 25 
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Street Overlay, but isn't the Overlay all about trying to 1 

maintain the residential aspect of that area? 2 

  MR. BERGFALK:  I guess my answer to that is if 3 

the purpose of the Overlay, and as I've talked to people in the 4 

community, I think for some people the purpose of the Overlay is 5 

not to prevent the erosion of the neighborhood character, but it 6 

is actually to reverse or to change the neighborhood.  And I'm 7 

not saying that's good or bad, but I mean, what's the purpose of 8 

the Overlay? 9 

  If the purpose of the overlay is to stabilize a 10 

neighborhood, and I want ?- when we look at the 16th Street 11 

Overlay Regs, I have a couple of questions because some of the 12 

information that I see reflected in the Overlay document is 13 

difficult to verify presently, number of houses that are not 14 

residential, and so forth.  So I don't think there's any ?- I 15 

hear your point but no, I do not believe that a less intensive 16 

church ministry in an existing church building ?- if anything, I 17 

think it moves it toward, not away from the goals of the 18 

Overlay. 19 

  CHAIRPERSON GRIFFIS:  Okay.  And then the last 20 

thing of my quick questions on this.  If you look at 216.3, I 21 

don't know if you have the regulations in front of you. 22 

  MR. BERGFALK:  Yeah, I do.  I do. 23 

  CHAIRPERSON GRIFFIS:  And I'll read that.  "The 24 

part of the church program conducted in the property shall be 25 
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carried on within the existing church building or structure." 1 

  Now you've indicated two things that I'm not 2 

clear on.  One is that you're connected with Calvary, which 3 

would indicate that the church is actually downtown, and I think 4 

the record shows it's on 8th Street. 5 

  MR. BERGFALK:  Uh-huh.   6 

  CHAIRPERSON GRIFFIS:  Could you comply with 216.3 7 

then if that is, in fact, the church you're associated with? 8 

  MR. BERGFALK:  I think what this says is ?- I 9 

mean, first of all, we are a separate entity from Calvary, and 10 

we do programs that are very similar to what I used to do when I 11 

was the pastor at Calvary.  We still do some of those programs 12 

at Calvary, but we do them as City Gate.  We do them in 13 

collaboration with the church.  I didn't read this as saying 14 

that if you have  a church relationship, it prohibits you from 15 

operating at another site.  The way I read this is that the part 16 

of the church program conducted on the property shall be carried 17 

on within the existing church buildings.  And I look at 216.1 18 

which says, "For a program conducted by a church congregation or 19 

a group of churches."  Now what we would be doing at 16th and 20 

Ogelthorpe would really be under our partnership with the 21 

District of Columbia Baptist Convention, a group of churches.  22 

Any program that we did with Calvary, we would be doing at 23 

Calvary. 24 

  CHAIRPERSON GRIFFIS:  Okay.  But would you define 25 
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yourself as a church? 1 

  MR. BERGFALK:  In term ?- I guess we're ?- no, I 2 

would not define City Gate as a church.  I would define us as a 3 

faith based organization, carrying out church programs.  Under 4 

the D.C. Baptist Convention and in collaboration with other 5 

specific congregations who are part of the D.C. Baptist 6 

Convention. 7 

  CHAIRPERSON GRIFFIS:  Okay. 8 

  MR. BERGFALK:  And, I mean, I trusted the 9 

judgment of the Zoning Administrator on this particular point in 10 

referring us to the Board of Zoning Adjustment under 216. 11 

  CHAIRPERSON GRIFFIS:  Right.  But in that, what 12 

he's saying is that you need a special exception from 216, so 13 

there's obviously something within 216 that you're not complying 14 

with.  Or the fact of the matter is that it's part of ?- 216 is 15 

the approval process for it. 16 

  MR. BERGFALK:  Can I ask you a question, because 17 

I'm confused. 18 

  CHAIRPERSON GRIFFIS:  Sure. 19 

  MR. BERGFALK:  My understanding is that 216 is a 20 

permitted use, and that I have to come to you, that the 21 

requirement on a special exception is that the use is permitted. 22 

 And that he's referring me to you because ?- not because I 23 

don't ?- we don't fit this, but because the only way you can do 24 

church programs are by special exception.  A permitted use, but 25 
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you have to approve it to make sure there's no adverse affect. 1 

  CHAIRPERSON GRIFFIS:  Well, this is ?- and I can 2 

understand your confusion because it's not exactly clear, but if 3 

it was a permitted use, you wouldn't have to come here, so by 4 

definition, there is some aspect of the use that has to be 5 

granted a special exception.  So is it a matter of right use?  6 

It is a matter ?- well, and this is the difficult one.  If we 7 

were talking about just a church, you know, building, it would 8 

be, if I'm not mistaken, Ms. Sansone, that it is a matter of 9 

right use.  But this, as a church program use in an R-1 brings 10 

it to its difference, and that may not help you at all in 11 

clarifying that issue, but ?-  12 

  MR. BERGFALK:  Well, could I ask you ?- I'm still 13 

struggling with this.  My understanding that 216 is not a matter 14 

of right. 15 

  CHAIRPERSON GRIFFIS:  Is not a matter of right. 16 

  MR. BERGFALK:  Right.  That 216 is, by nature, a 17 

special exception. 18 

  CHAIRPERSON GRIFFIS:  Yes. 19 

  MR. BERGFALK:  Right.  So the issue then isn't ?-20 

 the Zoning Administrator doesn't send us to you because we need 21 

some ?- because some variance from the information here.  It's 22 

just that you have to ?- a special exception is a permitted use, 23 

but you have to say it's okay. 24 

  CHAIRPERSON GRIFFIS:  Oh, I see.  Yeah.  Okay.  25 
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The issue is yes, conceivably he's just sending you because 1 

that's the process.  A special exception is needed for church 2 

programs in R-1.  But when we look at 216, there are certain, 3 

let's call them tests.  I mean, each of these sections is laid 4 

out.  We need to make sure that the application actually meets 5 

all those. 6 

  MR. BERGFALK:  Right.  Yeah. 7 

  CHAIRPERSON GRIFFIS:  The ZA would assume that 8 

that's exactly what we're doing ?-  9 

  MR. BERGFALK:  Sure. 10 

  CHAIRPERSON GRIFFIS:  ?- because that would be 11 

the case by which a special exception would be granted. 12 

  MR. BERGFALK:  Right.  And that's what we're 13 

trying to establish. 14 

  CHAIRPERSON GRIFFIS:  Exactly.  Exactly.  And the 15 

ZA didn't speak to defining this as ?- 216.3 is still not clear 16 

to me, because ?- and I think I can honestly say that it may be 17 

a little ambiguous, but we're talking about an existing church 18 

building or structure.  I need to know where is that church 19 

building or structure. 20 

  MR. BERGFALK:  That's 5917 16th Street, and you 21 

have the picture there with ?- I mean, see that's my 22 

understanding. 23 

  CHAIRPERSON GRIFFIS:  Right. 24 

  MR. BERGFALK:  I may be mistaken, but that's my 25 
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understanding. 1 

  CHAIRPERSON GRIFFIS:  And I think that's ?-2 

 right.  And I think that's where we just need ?- and I may be a 3 

lone Board Member up here struggling with this, but I think 4 

we'll get to that.   5 

  MR. BERGFALK:  I mean, it is possible for us to 6 

find a way, I believe to do it as a church.  I mean, we would 7 

have to ?-  8 

  CHAIRPERSON GRIFFIS:  Well, I don't want to ?-  9 

  MR. BERGFALK:  I don't think that's the right 10 

way.  11 

  CHAIRPERSON GRIFFIS:  Right. 12 

  MR. BERGFALK:  I mean, I thought the right thing 13 

was to ?-  14 

  CHAIRPERSON GRIFFIS:  Yeah.  And I'm not 15 

indicating by any means that you'll go back and redefine things 16 

in order to fit. 17 

  MR. BERGFALK:  Yeah. 18 

  CHAIRPERSON GRIFFIS:  It's obviously better to 19 

tell us what the reality is.  But the mere fact ?- and the way 20 

I'm reading this, and unless others want to weigh on it, we can 21 

weigh it and move on to other topics, but the way I'm reading 22 

this is I need to know where the church building is.  You've 23 

indicated that City Gate is not a church.  It seems to me the 24 

association of the church would be an operating church within 25 
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the structure.  And, therefore, the church programs ?- and this 1 

is where we would get to, the church programs of which we would 2 

be granting or denying a special exception would actually occur 3 

within that church structure, so I still have the missing piece 4 

of the puzzle of can we ?- do we ?- are we able to call the 5 

property, 5917 16th Street, a church? 6 

  MR. BERGFALK:  Could I just offer one observation 7 

here ?-  8 

  CHAIRPERSON GRIFFIS:  Uh-huh.   9 

  MR. BERGFALK:  ?- that may or may not be helpful? 10 

 I mean, you see how I'm struggling as a pastor to ?- probably 11 

an attorney should be here.  But I think when you begin talking 12 

about what is a church, that that they may move ?- that raises 13 

theological and other issues that may really be beyond the 14 

purview of the BZA, and I would ask you, for instance, for the 15 

District of Columbia Baptist Convention, where is the church? 16 

  CHAIRPERSON GRIFFIS:  Well, that's an interesting 17 

point, but it ?- well, I see where you're going with the logic, 18 

and I think what we need to do, we would need to focus on how 19 

the zoning regulations define church for zoning applications of 20 

it. 21 

  MR. BERGFALK:  Right.  Okay. 22 

  CHAIRPERSON GRIFFIS:  And whether a convention 23 

actually fits into the church definition of whatever 24 

organization is our ?- it wouldn't ?- you know, it frankly 25 
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wouldn't matter to us, but I understand your point that we maybe 1 

?- well, I think we can find it and we will have to find the 2 

definition. 3 

  MR. BERGFALK:  Okay. 4 

  CHAIRPERSON GRIFFIS:  And it will be within the 5 

reg. 6 

  MR. BERGFALK:  My understanding from Mr. Bello 7 

was that a group of churches, being the convention, did satisfy 8 

that, but I certainly respect the Board's need to, you know, 9 

clarify that and make clear ?-  10 

  CHAIRPERSON GRIFFIS:  Well, and I think ?- and 11 

you did indicate that several times, and I appreciate that 12 

because I think that's ?- that is one of the avenues that we 13 

need to look at.  Okay. 14 

  MEMBER ETHERLY:  Mr. Chair. 15 

  CHAIRPERSON GRIFFIS:  Yeah, Mr. Etherly. 16 

  MEMBER ETHERLY:  Just to make sure I'm clear as a 17 

result of the exchange that took place between you and Mr. 18 

Bergfalk.  Part of the grounds for this applicant being before 19 

us is that 216 may not necessarily apply because this is ?-20 

 because of the question that this is not taking place within a 21 

church building. 22 

  CHAIRPERSON GRIFFIS:  Oh. 23 

  MEMBER ETHERLY:  Is that correct? 24 

  CHAIRPERSON GRIFFIS:  No, I think 216 absolutely 25 
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applies.  It's whether they can ?- whether they comply with 216. 1 

  MEMBER ETHERLY:  Right.  Right.  Exactly. 2 

  CHAIRPERSON GRIFFIS:  Okay. 3 

  MEMBER ETHERLY:  Exactly.  We're saying the same 4 

thing. 5 

  CHAIRPERSON GRIFFIS:  Okay. 6 

  MEMBER ETHERLY:  Okay.  I had to get that 7 

clarified, Mr. Bergfalk, in my own head, because I appreciate 8 

where you were coming from in terms of your testimony.  To that 9 

question, without getting into the theological ramifications of 10 

the question regarding what is a church, and I share your 11 

admonition that the authority for this court may not be there.  12 

But, for example, the chapel that is on the ground floor of the 13 

property, is there or are there any plans to make use of that 14 

chapel on a regular basis from a service standpoint, meaning 15 

might the chapel be home to any type of religious service on 16 

Sundays or some other regular part of the week? 17 

  MR. BERGFALK:  Yeah.  We don't have any such 18 

plans. 19 

  MEMBER ETHERLY:  Okay.  That is definitely 20 

helpful. 21 

  MR. BERGFALK:  Okay. 22 

  MEMBER ETHERLY:  Let me ?- and once again, I 23 

apologize for not having the exhibit number, but I'm going to 24 

reference the document that's labeled description of church 25 
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programs proposed by City Gate for 5917 16th Street, N.W.  I 1 

just had a couple of questions that I wanted to clarify in terms 2 

of the program menu. 3 

  With regard to the two weekly ESL classes that 4 

you're looking at. 5 

  MR. BERGFALK:  Uh-huh.   6 

  MEMBER ETHERLY:  And these questions will 7 

probably go more to the issue of 16th Street Overlay concerns, 8 

and some of the parking observations that were raised.  I know 9 

we haven't talked about that in great detail yet, but just for 10 

background, do you have a time frame in terms of when you plan 11 

to host those ESL classes?  And by that I mean ?-  12 

  MR. BERGFALK:  Right. 13 

  MEMBER ETHERLY:  ?- you know, what time of day, 14 

what days of the week?  Any decision on that as of yet? 15 

  MR. BERGFALK:  Yeah.  I thought maybe I must have 16 

?- I thought maybe had included that.  I'm sorry.  One would be 17 

in the morning, and one would be in the evening.  And we find 18 

that, you know, a lot of people who need an ESL class work in 19 

the evenings, so they have to have a day time option. 20 

  MEMBER ETHERLY:  Okay. 21 

  MR. BERGFALK:  Okay. 22 

  MEMBER ETHERLY:  In terms of the ?- in terms of a 23 

starting time for the morning class ?-  24 

  MR. BERGFALK:  We're doing one right now at 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 150 

Wisconsin Avenue Baptist Church.  We run it from 10 to 12. 1 

  MEMBER ETHERLY:  Okay.  And in terms of the 2 

evening class, when do you think that would conclude? 3 

  MR. BERGFALK:  Probably 7 to 8:30. 4 

  MEMBER ETHERLY:  Okay. 5 

  CHAIRPERSON GRIFFIS:  Maybe you want to ?- if I 6 

can, you may want to indicate hours as if they might go into an 7 

order.  So are these the hours and the range of which you would 8 

be fairly certain that the programs would occur in. 9 

  MR. BERGFALK:  You know, I suppose we ?- you 10 

know, then we might ?- 7 to 9.  I mean, you probably ?- I was 11 

thinking we'd probably want two hours for an ESL class. 12 

  CHAIRPERSON GRIFFIS:  Great.  Okay.   13 

  MR. BERGFALK:  Okay. 14 

  MEMBER ETHERLY:  One final question, Mr. Chair, 15 

on that line.  The ?- I'm now turning to page two where you 16 

denote the plan for approximately once per month week night or 17 

Sunday gathering for local City Gate volunteers.  Once again, do 18 

you have a sense for a time frame for that particular gathering 19 

on a monthly basis? 20 

  MR. BERGFALK:  That would be dependent on ?- I 21 

mean, there are several factors that impact schedules.  If ?- I 22 

would assume that it probably would be a Monday, Tuesday or 23 

Thursday, or Sunday time, which would probably then be Sunday 24 

afternoon. 25 
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  MEMBER ETHERLY:  Okay.  Okay.  And once again, 1 

the reason why I'm kind of speaking to these a little bit is as 2 

we get into issues of the 16th Street Overlay, obviously you 3 

will hear, and have already gotten some sense of concerns on the 4 

part of the Office of Planning regarding parking, so I'm just 5 

trying to develop a fuller picture for the use patterns of the 6 

facility, and I just wanted to fill in some of those details.  7 

Thank you.  Thank you, Mr. Chairman. 8 

  MEMBER LEVY:  Mr. Chair, I'd like to ask a few 9 

questions of the Applicant, please. 10 

  CHAIRPERSON GRIFFIS:  Sure. 11 

  MEMBER LEVY:  Building on the discussion of use, 12 

is it Mr. Bergfalk? 13 

  MR. BERGFALK:  Yes. 14 

  MEMBER LEVY:  Is that how it's pronounced? 15 

  MR. BERGFALK:  Uh-huh.   16 

  MEMBER LEVY:  I'm looking at the occupancy, the 17 

Certificate of Occupancy from 1974 that you included in your 18 

materials, which was for a church and rectory seating less than 19 

75 persons.  Looking at Exhibit 4, also provided by you, where 20 

you outlined the uses that you anticipate, you include worship 21 

and instructional services with attendance of 75 or fewer 22 

persons. 23 

  You've also testified this morning that you 24 

anticipate that you use will be less intensive than what was 25 
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there. 1 

  MR. BERGFALK:  Yes. 2 

  MEMBER LEVY:  And I'm having trouble 3 

understanding how it's less intensive, if you could explain 4 

that. 5 

  MR. BERGFALK:  Sure.  Thank you for the chance to 6 

clarify.  We put the 75 in the document because we assumed that 7 

since that was what had been allowed, that it would be 8 

appropriate, and that we would be able to keep that so that if 9 

there was a special event where you would have a larger 10 

attendance, it could accommodate it, but the regular events 11 

would be much smaller than that.  We would not anticipate 12 

anything close to 75, except as, you know, an exceptional, you 13 

know, seasonal program or something like that. 14 

  MEMBER LEVY:  Okay.  I guess I'm having 15 

difficulty getting a handle on exactly what uses are going to 16 

occur, and how many people, and the frequency. 17 

  MR. BERGFALK:  Oh, okay. 18 

  MEMBER LEVY:  And maybe that's in the record and 19 

I don't see it, but it would help me deliberate on this case if 20 

I really had a good understanding of exactly what's going to 21 

happen, and how many people, and how often. 22 

  MR. BERGFALK:  Well, since we do have a facility 23 

that, you know, has meeting rooms, and a place where people can 24 

gather for worship, you know, in addition to the meetings, we 25 
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would like to be able to use that normally, and I would think 1 

this would be, you know, probably once a month, although ?- you 2 

know, I've been a pastor for 30 years, and you know, the more 3 

responsive you are to your members, the less certain things are 4 

because you never put things in stone, but I'm talking about a 5 

monthly meeting where we would have, you know, 25 or 35 people. 6 

  Now if there was something special that was going 7 

on, it would be nice if we wouldn't have to worry about cutting 8 

it off at 35.  But, I mean, if that's a problem, then we live 9 

with that. 10 

  MEMBER LEVY:  Well, I'm just ?- I'm trying to 11 

just get a handle on the nature of the use. 12 

  MR. BERGFALK:  Okay.  Yeah.  Well, I'm going to 13 

give you an example that may help.  For instance, still at 14 

Calvary where I no longer pastor, but once a month there are all 15 

kinds of maybe mostly younger professionals who come over to 16 

Calvary for a Habitat for  Humanity Volunteer Meeting.  They 17 

meet on various projects, and planning and so forth.  The nature 18 

of our kind of ministry where there are several ?- there are 19 

different sites that really don't have anything directly to do 20 

with the 16th Street site.  I mean, the ministry is going to 21 

happen there, but volunteers that might live there would be 22 

involved, or we would have people who would participate in 23 

planning, or would work in those ministries. 24 

  We need a place where on occasion they can meet 25 
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to plan.  That's what we're talking about, so it's fairly 1 

clearly defined, and it would be, you know, regular. 2 

  MEMBER LEVY:  Okay.  If I could just follow up.  3 

Okay.  So I understand your description of that use.  I 4 

appreciate the details, and I'm looking again at what you 5 

submitted.  You had also a use of homework assistance for 6 

neighborhood children and youth, and mentoring programs.  7 

  MR. BERGFALK:  Yes. 8 

  MEMBER LEVY:  And so what ?- how would you 9 

characterize that use?  Numbers of people and how often? 10 

  MR. BERGFALK:  Okay.  You know, maybe 15, 12 to 11 

15 kids three times a week.  The mentoring is a broader term for 12 

?- I think what we discover.  I've worked with kids for a long 13 

time, young people, they need something ?- it's a great thing 14 

just for an adult to sit down and work with a kid on homework.  15 

There's things that happen besides getting homework done. 16 

  MEMBER LEVY:  Yeah. 17 

  MR. BERGFALK:  And that's what we call mentoring, 18 

that there are life skills, there are values that need to be 19 

shaped.  And to create positive adult/child youth relationships, 20 

and the occasion may be specific help with Algebra or, you know, 21 

spelling or whatever, but there's a relationship there which 22 

provides a mentoring opportunity that helps young people grow up 23 

to be productive members of the community.  And I could, you 24 

know, give you all kinds of illustrations. 25 
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  MEMBER LEVY:  Right.  No, I understand that. 1 

  MR. BERGFALK:  Sure. 2 

  MEMBER LEVY:  I was, again, trying to gauge the 3 

intensity of the use. 4 

  MR. BERGFALK:  Right. 5 

  MEMBER LEVY:  And then another thing you listed, 6 

and I'm sorry if we just covered this, but was the ESL tutoring 7 

and small classes. 8 

  MR. BERGFALK:  Right. 9 

  MEMBER LEVY:  Did we talk about ?- 10 

  MR. BERGFALK:  Yeah. 11 

  MEMBER LEVY:  We were talking about hours there, 12 

but ?-  13 

  MR. BERGFALK:  Two classes.  We'd envision, you 14 

know, a morning class and an evening class, which would meet 15 

once a week. 16 

  CHAIRPERSON GRIFFIS:  I think he's going to 17 

population in the class. 18 

  MEMBER LEVY:  yeah. 19 

  CHAIRPERSON GRIFFIS:  How many people? 20 

  MR. BERGFALK:  Oh, you know, 10 or 12. 21 

  MEMBER LEVY:  So ?-  22 

  MR. BERGFALK:  It's a normal size. 23 

  MEMBER LEVY:  Ten to twelve students or people, 24 

once a week, two classes once a week? 25 
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  MR. BERGFALK:  Two classes once a week. 1 

  MEMBER LEVY:  Okay.  Then you talk about ?- and 2 

you've already talked about housing up to eight long term 3 

volunteers.  You talked that there may be some short term 4 

volunteers also up to a week.  It says here, "Up to one week on 5 

space available."  It also says here  in Exhibit 4, and I don't 6 

know if you've withdrawn this, the non-profit organization 7 

office. 8 

  MR. BERGFALK:  Yes. 9 

  MEMBER LEVY:  Has that been withdrawn? 10 

  MR. BERGFALK:  Right. 11 

  MEMBER LEVY:  Okay. 12 

  MR. BERGFALK:  Yeah.  The only office would be 13 

only what's derivative of the church programs that are on site, 14 

so I mean, we have a copy machine. 15 

  MEMBER LEVY:  Okay.  Are there any other uses 16 

that we haven't covered? 17 

  MR. BERGFALK:  No. 18 

  MEMBER LEVY:  Okay.  Thank you. 19 

  MR. BERGFALK:  Sure. 20 

  MEMBER LEVY:  Thanks.   21 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Bergfalk, we'll 22 

turn back to you to do the ?- to finish your statements, and 23 

then we're going to need to reassess.  We have a very large and 24 

complicated case in this afternoon, and we're going to need to 25 
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take a lunch break, but I wanted to get through this ?-  1 

  MR. BERGFALK:  Okay. 2 

  CHAIRPERSON GRIFFIS:  ?- because we have put you 3 

off for another week. 4 

  MR. BERGFALK:  Sure.  Thank you. 5 

  CHAIRPERSON GRIFFIS:  So as quickly as we can 6 

proceed would be helpful. 7 

  MR. BERGFALK:  Okay.  I heard your concern and 8 

question about notification.  I do want to come back to that 9 

because I think it's very important, and I think the information 10 

shared with the Board may not be completely accurate, but let me 11 

go to the 16th Street Heights Overlay.  And it is ?- and I note 12 

in the second submission from the Office of Planning, you know, 13 

they note that we did not apply under the 16th Street Heights 14 

Overlay.   15 

  I think everybody knows why, and it's the same 16 

reason that the first report from the Office of Planning didn't 17 

reference the 16th Street Heights Overlay.  No ?- and I met with 18 

Ms. Brown-Roberts, and she never mentioned the 16th Street 19 

Heights Overlay. 20 

  CHAIRPERSON GRIFFIS:  Okay. 21 

  MR. BERGFALK:  Mr. Bello never mentioned it to 22 

me.  The realtor never mentioned it to me.  23 

  CHAIRPERSON GRIFFIS:  Yeah.  Overlays are often 24 

overlooked in the zoning. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 158 

  MR. BERGFALK:  Yeah.  And what ?-  1 

  CHAIRPERSON GRIFFIS:  But this is what we've 2 

done, so we don't need to go further than that. 3 

  MR. BERGFALK:  So I just want you to know that 4 

we're prepared to address this. 5 

  CHAIRPERSON GRIFFIS:  Right. 6 

  MR. BERGFALK:  But the reason we didn't address 7 

it is that apparently nobody noticed it until it was a part of 8 

the record, two weeks ago. 9 

  CHAIRPERSON GRIFFIS:  It shouldn't be a concern 10 

that you didn't notice it.  What we've done is amended the 11 

application ?-  12 

  MR. BERGFALK:  Okay.  Sure. 13 

  CHAIRPERSON GRIFFIS:  ?- to include the Overlay. 14 

 I have a memo in my file that indicates that Staff Members in 15 

the Office of Zoning told you, and then ?- alerted you to the 16 

fact that you needed to be prepared. 17 

  MR. BERGFALK:  Yes. 18 

  CHAIRPERSON GRIFFIS:  You said you're prepared, 19 

so ?-  20 

  MR. BERGFALK:  Sure.  All right.  Okay.  That's 21 

fine.  I have the Overlay District, the information in front of 22 

me here.  1551.3, you know, talks about the purposes, and I 23 

believe that what we're proposing is consistent with those 24 

purposes.  If you look at ?- we again are not converting a 25 
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residential property to non-residential use.  WE are taking an 1 

existing church property and putting a use in it that, if 2 

anything, moves it in this direction. 3 

  I think 1551.3(b) is particularly significant.  I 4 

know we are being looked at as a new use, and I'm not going to 5 

debate that point, but this specifically says that it is to 6 

control the further conversion of residential housing to non-7 

residential uses.  And I think the ?- as I just simply read 8 

this, the functional intent, to take an existing use and 9 

continue that really is not a new use.  But I want to go on and 10 

address the questions that pertain to a new use, but I want to 11 

raise that ambiguity, that this is really a continuation of an 12 

existing use in a somewhat different form that is more 13 

compatible, not less compatible. 14 

  I do have a question about 1551.4(a), and the one 15 

in every ten houses.  I took my 17 year old daughter and we went 16 

street by street through the neighborhood north of Madison, so 17 

that's about half of the Overlay.  And, you know, there's St. 18 

Luke's which is the building we bought.  There's the Ugandan 19 

Embassy.  There's the Soofie Restored (phonetic), which is on 20 

the west side of 16th, and it's a huge mansion, so I kind of 21 

exclude that one.  It's not really ?- maybe there are people 22 

that can afford to live there, but it's ?- I mean, it is huge.  23 

So anyway, I mean, basically I found the Ugandan Embassy, the 24 

Bahai Chapel and St. Luke's which are three properties.  The 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 160 

Ugandan Embassy has two houses.  And I went ?- I'm sure there 1 

are some that, you know, you can't identify from the street, but 2 

I took all of this,  and these are 200 houses.  And this is the 3 

north end of 16th Street Heights, and so I'm thinking okay, 10 4 

percent is 20 houses.  This, you know, this looks and feels 5 

like, you know, residential houses.   6 

  I'm not sure that this accurately reflects the 7 

northern part of 16 Street Heights.  It's just a question that I 8 

have.  I think it is relevant, because if, in fact, there were 9 

20 non-profits or non-residential uses, then there's perhaps 10 

some real merit to the concern.  If there are the Ugandan 11 

Embassy, and the Bahai Chapel and us, that's a little different. 12 

  Okay.  Can I go ?- let me go to the matter of 13 

right and special exceptions.  And if I've missed something I'm 14 

sure you'll come back and ask me.  The ?- if we are considered 15 

new with the caveat that I'm not so sure that we should be 16 

considered a continuation, but 1553.2 ?- all right.  Where ?-17 

 I'm sorry.   18 

  Oh, okay.  A is what I'm looking at.  "The non-19 

residential use is capable of being established and operated 20 

without adversely affecting the use and enjoyment of neighboring 21 

and nearby properties due to traffic, noise, design or other 22 

objectionable conditions," and then it goes on to the parking. 23 

  I feel confident that we meet that.  And when I 24 

do talk about notification and community response, we do have, I 25 
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think, significant support from near ?- immediate and nearby 1 

neighbors, not 100 percent, but I think more support than ?-2 

 certainly more support than opposition, so I do think we meet 3 

that. 4 

  We would need relief on the parking, but I want 5 

to point out two or three things.  Number one, and I'm going to 6 

show you in just a second.  There's probably no place quite like 7 

this in the neighborhood.  There are actually 14 street parking 8 

spaces that are really contiguous to our property that are 9 

basically unused by the neighborhood.  It's just the way the 10 

block is laid out.  We're on a corner lot, so all the parking we 11 

really need is available there on the street, and those spots 12 

are very seldom used by other people. 13 

  Number two, our program uses require very little 14 

parking.  You know, the only possible exception is a monthly 15 

meeting which would be less intensive than probably many, you 16 

know, hospitality or party gatherings in a neighborhood.  We're 17 

not talking about a lot of cars even there. 18 

  Number three, to put ?- you could put parking on 19 

that lot, but there's like a four foot grade.  It's a ?- you'd 20 

mar the property.  You wouldn't want to do ?- and it's not 21 

necessary.  It's not necessary.  Now this ?- let me just show 22 

you this, and I think this may speak for itself, I hope.   23 

  This is the south side of Ogelthorpe.  Here's the 24 

church property.  There are eight ?- this is approximately 160 25 
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feet from -- this line here shows the sign that says, you know, 1 

"No parking to the corner.  No parking."  Okay.  It's about 160 2 

feet from that sign to the alley, maybe a little bit more.  And 3 

there's room for eight parking spaces.  And this picture, we 4 

tried to get as many cars in it as we could, but there's one, 5 

two, here's a blank space, and then two more cars, another blank 6 

space, and another car.  Okay.  7 

  And then on the other side of the street, there 8 

is a wood fence along the whole lot, and there are room for six 9 

cars, and we've parked three there so you can see three cars, 10 

and then the big space in the middle, so there's ?- it's kind of 11 

an unusual site.  And given the small need that we have for 12 

parking, what is available on the street is adequate. 13 

  I guess the other thing that ?- unless there's 14 

questions about that, I do want to address what I think is a 15 

very critical issue, and that is notification, and neighborhood 16 

support or opposition. 17 

  CHAIRPERSON GRIFFIS:  You may want to do that.  I 18 

didn't ?- let me just be clear.  I didn't bring it up because 19 

you didn't do it or not, but ?-  20 

  MR. BERGFALK:  No.  You were saying it's 21 

important. 22 

  CHAIRPERSON GRIFFIS:  Yeah, it fits within ?-  23 

  MR. BERGFALK:  I understand. 24 

  CHAIRPERSON GRIFFIS:  ?- putting together your 25 
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own case. 1 

  MR. BERGFALK:  Sure. 2 

  CHAIRPERSON GRIFFIS:  It may be more appropriate 3 

?- well, you can certainly address it if you'd like to now.  It 4 

may be more appropriate to hear from some of the other people 5 

who are going to testify, and then for you to address it then, 6 

but that's totally up to you. 7 

  MR. BERGFALK:  Okay. 8 

  CHAIRPERSON GRIFFIS:  So whichever you prefer. 9 

  MR. BERGFALK:  I would prefer to address it 10 

briefly. 11 

  CHAIRPERSON GRIFFIS:  Good. 12 

  MR. BERGFALK:  Or at least briefly ?-  13 

  CHAIRPERSON GRIFFIS:  Okay. 14 

  MR. BERGFALK:  ?- and gingerly because we have 15 

discovered there are some real divisions in the community, and 16 

our business is to try to bring people together, not to 17 

exacerbate them, but I think those divisions have not been 18 

helpful in terms of our application. 19 

  I got a phone call last night from Josephine 20 

Goodwin at 1625 Montaque Street, N.W.  She's lived there since 21 

1972.  She learned about us.  She said, you know, I don't see 22 

what the problem would be.  I'm going to be writing a letter to 23 

the BZA in your support, and she noted that people are saying 24 

that the community is opposed, that she's very unhappy with that 25 
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because no one is speaking for her, and she knows that many 1 

other people do not feel that way.  And that conversation has 2 

been representative of the grassroots context and conversations 3 

that we have had. 4 

  I contacted -- as soon as our application went 5 

forward, I called the ANC.  I called Mr. Jones, the Chair, 6 

twice.  I called Mr. Chagnon (phonetic) once.  I asked what I 7 

needed to do, if they had questions, if there were any concerns. 8 

 I got absolutely no input, although I did get the name from Mr. 9 

Chanwell from the civic association, but I got no input.  I did 10 

not know until I went to the ANC meeting of their opposition. 11 

  I did call Mr. Chanwell.  Marilyn Norris on our 12 

staff called Mr. Chanwell three times, and then did finally get 13 

him shortly before the ANC meeting.  Mr. Chanwell told us that 14 

he was out of town, so I understand that.  It's not a problem. I 15 

just wish that we could have spoken with him because the 16 

presentation he made to the ANC, I think every concern that he 17 

raised, I believe that we could have answered had we had an 18 

opportunity ?-  19 

  CHAIRPERSON GRIFFIS:  Okay. 20 

  MR. BERGFALK:  ?- to speak to those concerns. 21 

  CHAIRPERSON GRIFFIS:  And that's actually where 22 

it goes.  And frankly, I can speak for the Board on this matter. 23 

 It is not of great concern to us ?-  24 

  MR. BERGFALK:  Okay. 25 
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  CHAIRPERSON GRIFFIS:  ?- whom has called, or who 1 

called, or who didn't call. 2 

  MR. BERGFALK:  All right. 3 

  CHAIRPERSON GRIFFIS:  But it gets to the point of 4 

are the concerns, one, being communicated.  And two, is there 5 

any way to address them from either side, from the Applicant's 6 

or from the community side. 7 

  MR. BERGFALK:  Okay. 8 

  CHAIRPERSON GRIFFIS:  So the semantics, I'll say 9 

personally I don't care. 10 

  MR. BERGFALK:  All right. 11 

  CHAIRPERSON GRIFFIS:  What I care about is the 12 

end result and the substance, and we're going to hear some ?-  13 

  MR. BERGFALK:  Sure.  Okay. 14 

  CHAIRPERSON GRIFFIS:  ?- of those issues, and 15 

hopefully, they'll be addressed from you. 16 

  MR. BERGFALK:  Okay.  Well, I have three 17 

concerns.  One is, I want the Board to know that we did our best 18 

to communicate with the community.  And we've spent a good bit 19 

of effort, especially recently in talking with people.  Number 20 

two, I am concerned, and I'm not blaming anybody, but the 21 

presentation of who we are, and our programs in a neighborhood 22 

where it's very easy to get scared about halfway houses and so 23 

forth.  The presentation of information has been a disservice to 24 

us, and it may be entirely accidental.  I'm not casting any 25 
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aspersions.  I'm just saying it has been harmful to our case. 1 

  CHAIRPERSON GRIFFIS:  Right. 2 

  MR. BERGFALK:  And the third concern I have is 3 

that representations that the community or community 4 

organizations are opposed to our application, I think are not 5 

what they seem to mean, because we have found that most people 6 

?- in fact, I did a neighborhood survey, I have from Tax and 7 

Finance Office, you know, the little circle, the 300 foot 8 

radius.  I went and knocked on all of these doors, and a few 9 

more.  I think 55 homes.  Two-thirds weren't home.  You know, no 10 

answer.  I left the materials that I submitted to the BZA with a 11 

handwritten note saying please call me.  I'd love to this about 12 

?- whether you're opposed or in favor.  I did that. 13 

  I talked to about a third of the people, 18, 20 14 

people.  I found two people that were opposed.  There were eight 15 

people that signed a statement of support for us, so now we're 16 

talking about ?- and I'm sure there may be people who may be 17 

opposed that didn't respond, that are near and immediate 18 

neighbors, but these are eight near and immediate neighbors who 19 

readily signed this statement of support. 20 

  The others that I talked about said either we 21 

have no opposition, or we may even sign a statement of support 22 

if you give us a chance to read this, you know, and come back 23 

later, so I simply have not found ?- I mean, I heard statements 24 

that everyone was opposed.  I mean, that's not at all what I 25 
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found. 1 

  CHAIRPERSON GRIFFIS:  I guess my point, we can 2 

wade through that ?-  3 

  MR. BERGFALK:  Sure.  Okay. 4 

  CHAIRPERSON GRIFFIS:  ?- when I think about 5 

concerns. 6 

  MR. BERGFALK:  All right. 7 

  CHAIRPERSON GRIFFIS:  You have your application. 8 

You've given us the facts. 9 

  MR. BERGFALK:  Okay. 10 

  CHAIRPERSON GRIFFIS:  The concerns are actually 11 

from the community's aspect. 12 

  MR. BERGFALK:  Okay.  All right. 13 

  CHAIRPERSON GRIFFIS:  And that's what I'm making 14 

those connections and coordination is what I was concerned 15 

about. 16 

  MR. BERGFALK:  Okay.  Is it appropriate for me to 17 

read into the record then any statement of support that we do 18 

have? 19 

  CHAIRPERSON GRIFFIS:  You ?- I was just going to 20 

go to that. 21 

  MR. BERGFALK:  Okay. 22 

  CHAIRPERSON GRIFFIS:  You indicated that you 23 

might have letters of support. 24 

  MR. BERGFALK:  Okay. 25 
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  CHAIRPERSON GRIFFIS:  Correct? 1 

  MR. BERGFALK:  Yes. 2 

  CHAIRPERSON GRIFFIS:  Okay. What I would suggest 3 

you do is you can ?- why don't you tell me what they are, 4 

neighbor letter in support. 5 

  MR. BERGFALK:  Okay.  All right. 6 

  CHAIRPERSON GRIFFIS:  And then what we're going 7 

to do is submit those to the record. 8 

  MR. BERGFALK:  Okay.  This is a letter from 9 

Marina Wells, a resident on Kennedy Street who welcomes City 10 

Gate, speaks in favor of our presence, and says personally she 11 

has not heard any opposition to City Gate's residency.  There is 12 

an appli ?- a petition which I think Ms. Wells will speak to as 13 

a witness which has 60 signatures on it, which supports us.  14 

It's part of a larger concern that this community has, so there 15 

are some other issues that are not my issues, but they 16 

specifically endorse the presence of City Gate in the community. 17 

 Those are 60 signatures, we have the eight from nearby 18 

neighbors. 19 

  CHAIRPERSON GRIFFIS:  Great. 20 

  MR. BERGFALK:  These are ?- this is a photocopy 21 

because she wants to keep the originals because they don't ?-  22 

  CHAIRPERSON GRIFFIS:  Oh, yeah.  Absolutely. 23 

  MR. BERGFALK:  Okay. 24 

  CHAIRPERSON GRIFFIS:  Okay.  And while those are 25 
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going up, let me ask you, you are referring to calling a witness 1 

today.  Is that correct? 2 

  MR. BERGFALK:  I had ?- let me see if ?- the one 3 

witness that I was going to call is from Calvary Baptist. 4 

  CHAIRPERSON GRIFFIS:  Uh-huh.   5 

  MR. BERGFALK:  Just to help establish that we're 6 

church programs.  There are several people here who are in 7 

support, and I think they'd probably just speak on their own 8 

behalf. 9 

  CHAIRPERSON GRIFFIS:  Okay.  Let me get a quick 10 

assessment.  Who's here to give testimony today? 11 

  MALE VOICE:  Are you talking about in support, or 12 

?-  13 

  CHAIRPERSON GRIFFIS:  No, no, no.  Anything.  I 14 

need to ?- I'm doing times.  WE've gone well beyond what we 15 

could allocate for this, so we have three, four.  Right.  And 16 

the gentleman in the back, are you ?- you're not going to 17 

testify today.  Okay.   18 

  MR. BERGFALK:  Mr. Griffis, I did forget.  There 19 

is -- the lady who have to leave left a letter.  That was Joanne 20 

Newhouse (phonetic) from the Penn Quarter Neighborhood 21 

Association. 22 

  CHAIRPERSON GRIFFIS:  Great. 23 

  MR. BERGFALK:  Who knows me from the perspective 24 

of the Neighborhood Association, and has written this. 25 
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  CHAIRPERSON GRIFFIS:  Great.  Okay.  And we'll 1 

put that in also.  That'll go into the record.  Okay.  What else 2 

?- how much more time do you need for your ?- are you done with 3 

your statement, opening statement? 4 

  MR. BERGFALK:  Yes. 5 

  CHAIRPERSON GRIFFIS:  Okay.  Then let me run 6 

through this process.  What we're going to do is have government 7 

reports now.  I want to get through those fairly quickly, and 8 

then we're going to have people that are going to testify either 9 

in opposition or in favor, and then we will return to you for 10 

closing remarks at that point.  So let's go to Office of 11 

Planning at this point and welcome you here, and we do have two 12 

reports, one a revised, which is what we'll be looking at. 13 

  MS. BROWN-ROBERTS:  Thank you, Mr. Chairman.  14 

Maxine Brown-Roberts from the Office of Planning.  The subject 15 

property is in the R-1-B Zone and is also covered by the 16th 16 

Street Heights Overlay District.  The 16th Street Heights 17 

require that all new non-residential uses be reviewed for 18 

adverse impacts on the community, and the provision of off-19 

street parking. 20 

  The application proposes a number and combination 21 

of programs which we believe could be disruptive to the 22 

community.  Regarding off-street parking, only two spaces are 23 

provided, and the Applicant is relying on parking along 16th and 24 

Ogelthorpe Streets.  Although the Applicant states that for some 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 171 

programs people will walk, or take public transportation, there 1 

are often enough times when additional parking will be required. 2 

  Section 216 requires church programs to meet 3 

certain requirements.  City Gate is a church sponsored program, 4 

and is for the promotion of social welfare for the community.  5 

However, only two of its programs will serve the immediate 6 

neighborhood. 7 

  City Gate will provide social welfare programs on 8 

and off-site.  However, the building is not a church building or 9 

structure as required by Section 2161.3.  The program will be 10 

conducted by volunteers. 11 

  The proposed use of the site will be to conduct 12 

on-site activities, be a coordination point for off-site 13 

programs, and provide long and short term living accommodations. 14 

 Some of the on-site programs will involve children going to and 15 

from the site, as well as being outside during warmer months, 16 

and could have an impact on the adjacent residents. 17 

  Again, no off-street parking to accommodate 18 

persons coming to the site is provided.  A combination of 19 

activities could become objectionable in the residential 20 

district.  Signage on the property, the Zoning Administrator has 21 

informed OP that the existing sign should be removed. 22 

  It is our opinion that the proposal does not meet 23 

the requirements of the 16th Street Heights Overlay or the 24 

requirement of Section 216.  The Office of Planning is 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 172 

supportive of the proposed program, but feels that over the 1 

years, the community has been inundated with non-residential 2 

uses.  And in response, they have instituted the Overlay 3 

program.  The Applicant has not demonstrated that the various 4 

programs, their times of operation, and the ability to 5 

accommodate parking generated by these uses will not negatively 6 

impact the community. 7 

  The Office of Planning is not supportive of the 8 

application, but as was conveyed to the Applicant, we are 9 

willing to work with them to assist in reaching a consensus on a 10 

proposal that is more consistent with the zoning regulation.  11 

Thank you. 12 

  CHAIRPERSON GRIFFIS:  Thank you.  In terms of 13 

parking, did you look at actually the parking count that would 14 

be required?  I mean, the ?-  15 

  MS. BROWN-ROBERTS:  The number of ?- because of 16 

the variant programs, it was hard to decipher how much was going 17 

to be needed for each. 18 

  CHAIRPERSON GRIFFIS:  Okay. 19 

  MS. BROWN-ROBERTS:  I think our main concern was 20 

the overlapping of some of the programs, and when they were 21 

having a larger congregation of people there.  One of the 22 

programs is for a volunteer groups meeting on a bi-monthly or 23 

monthly basis, and that had some concerns for us.  Some of these 24 

are going to be late in the afternoons when residents may be 25 
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using those spaces, or along 16th Street when sometimes parking 1 

is not permitted, so those are some of our concerns. 2 

  CHAIRPERSON GRIFFIS:  Okay.  Did the Zoning 3 

Administrator give you any sort of direction on parking because 4 

?-  5 

  MS. BROWN-ROBERTS:  No. 6 

  CHAIRPERSON GRIFFIS:  ?- one, I guess, to 7 

projected program, but the other I would think we'd look at 8 

Chapter 2101 and try and assess how we would require parking by 9 

the regulations.  And if I'm not mistaken by the note passed to 10 

me, that it may in fact be close to one space for every 600 11 

square feet of the structure, and that this would not be a 12 

church with fixed seats.  That's one way we'd also ?- because, 13 

obviously, you know, counting out the seats.   14 

  Office of Planning doesn't have that.  I think 15 

that's one thing that we do need to pay attention to, and we're 16 

not ?- right now a variance for parking is not being applied 17 

for.  And so that being said, any questions of Office of 18 

Planning?  Does the Applicant have any questions of Office of 19 

Planning?  Did you get a ?- you got a copy of the report.  20 

Correct? 21 

  MR. BERGFALK:  Yes. 22 

  CHAIRPERSON GRIFFIS:  Okay.  Do you have any 23 

questions now while she's here?  No.  Okay.  Thanks.  Okay.  24 

Thank you very much.  Appreciate that. 25 
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  MS. BROWN-ROBERTS:  You're welcome. 1 

  MEMBER HANNAHAM:  Mr. Chair. 2 

  CHAIRPERSON GRIFFIS:  Yeah, Mr. Hannaham, please. 3 

  MEMBER HANNAHAM:  I would assume that the 4 

Applicant would accept the Office of Planning's offer to try to 5 

make some accommodation with the regs. 6 

  MR. BERGFALK:  Yes, I'm ?- we are willing to work 7 

with the Office of Planning and do whatever is necessary.  I do 8 

?- I think the testimony I've shared with you shows that I do 9 

not agree with the conclusions or the assumptions at some points 10 

in the report, so I would hope that any work with the Office of 11 

Planning and the neighborhood, you know, would be based ?- would 12 

involve a dialogue that would involve reconciling some of those 13 

different view points. 14 

  I mean, I don't think it's ?- it is a church 15 

building.  In our view, it's not a residential building that's 16 

being converted.  The uses are very modest.  There is no real 17 

parking that we ?- you know, 12 kids after school is not going 18 

to require parking spaces when people are coming home from ?-  19 

  CHAIRPERSON GRIFFIS:  Okay.   20 

  MEMBER HANNAHAM:  The whole thing ?-  21 

  MR. BERGFALK:  Sure. 22 

  MEMBER HANNAHAM:  All of the above, 100 percent. 23 

  MR. BERGFALK:  Sure. 24 

  MEMBER HANNAHAM:  Thanks. 25 
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  CHAIRPERSON GRIFFIS:  And what we're going to 1 

have to go to is the actual how is it in the actual regulations. 2 

 I mean, we can't, frankly, make it up.  I mean, yeah, if we 3 

said sure, there's ten teenagers.  They're all going to drive.  4 

You need ten parking spots.  That doesn't follow.  Okay.  So 5 

other government reports, we do have the DPW report that 6 

indicates that they have no objection to this application, and 7 

the report is on file.  I won't read it.  Am I missing any other 8 

government reports?  I don't have any notes on that.  Okay.  9 

Good.  Then we can go to the ANC.  The ANC representative is 10 

here to give a report today.  Is that correct?  And you can 11 

actually state your name. 12 

  MR. CHAGNON:  Good afternoon. My name is John 13 

Chagnon.  I'm an ANC Commissioner.  I'm the representative for 14 

4A. 15 

  CHAIRPERSON GRIFFIS:  Okay.  And you have ?- tell 16 

me ?- you have the report that you're submitting today on it, 17 

and ?-  18 

  MR. CHAGNON:  We have submitted a letter already. 19 

  CHAIRPERSON GRIFFIS:  Okay. 20 

  MR. CHAGNON:  It should be in your file, dated 21 

February 11th, 2002. 22 

  CHAIRPERSON GRIFFIS:  Okay.  And so you don't 23 

have ?- all right.  So you're not getting new ?- we have that 24 

one.  And then you have a letter indicating that you are to 25 
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present this today? 1 

  MR. CHAGNON:  Yes. 2 

  CHAIRPERSON GRIFFIS:  Okay.  And then lastly, did 3 

you ?- in that the ANC is a party in this case, and forgive me 4 

for not calling you up here, you actually have cross 5 

examination.  What shall we call it, honor?  Do you have any 6 

cross examination at this point? 7 

  MR. CHAGNON:  No. 8 

  CHAIRPERSON GRIFFIS:  Okay.  Then welcome and 9 

please proceed. 10 

  MR. CHAGNON:  Thank you. I'd like to direct the 11 

Board to the 16th Street Heights Zoning Overlay.  And 12 

specifically here, we're talking about a special exception.  I'm 13 

not sure ?- we were under the impression that this was going to 14 

be a church. If it's not a church, there's clearly a change in 15 

use, and that this should be a variance, not a special exception 16 

at all, so I'm not sure that we're, you know, dealing with the 17 

appropriate thing at the first level.  But, you know, I'll leave 18 

that to the Board.  I'm not skilled enough to know whether 19 

that's the case or not. 20 

  The special exception specifically deals with 21 

whether it's going to have a negative affect on residents, 22 

traffic, noise, design, objectionable conditions.  And I think 23 

the ANC has clearly stated that we feel that these things will. 24 

  I think part of the programs themselves, the very 25 
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design of the programs themselves are objectionable, that we're 1 

dealing with what could be potentially a child development 2 

center, a community based residential facility, a dormitory, 3 

offices and a private school. 4 

  Each of these elements of the uses are far more 5 

intensive than the uses previously there.  We were dealing with 6 

one church, a single entity, and the pastor has already 7 

identified that they have used their Certificate of Occupancy, 8 

that they had 150 or more at times.  If that's the case I'm not 9 

sure, but I'll accept him at his word.  If there C of O provided 10 

for 75, you know again, the lack of enforcement at the city 11 

level causes the community great concern.  And the community's 12 

concerns is that once this is approved, this is a neighbor 13 

that's going to be there 40 and 50 years, or longer.  So the 14 

special exceptions and variances, the community takes very 15 

seriously, and that there has to be something in it for the 16 

community to ultimately point to and say this is worth the 17 

sacrifice.  And when I spoke to the pastor at the ANC meeting, 18 

presently they have no arrangements with Brightwood Elementary 19 

School for English as a Second Language to assist with tutoring, 20 

and students and so on, and that ability has been there all the 21 

way along.  And they haven't taken advantage of that, nor have 22 

they made it known in the community that they had intentions to 23 

do so. 24 

  The church programs that they're identifying 25 
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would be consistent with a church, and the pastor stated clearly 1 

that he is not a church.  And so I would ?- as you carefully 2 

pointed out earlier, that this is a specific area of great 3 

concern, that when the community is represented, or we felt that 4 

this was going to be a church and these were church programs 5 

within a church, perhaps our objections might even be stronger 6 

where it is not, prior to now, we assumed that this was a 7 

church, and that these would be church programs within a church. 8 

  I think several Board Members have identified the 9 

number of people involved.  There could be potentially 75 church 10 

worshipers, eight long-term volunteers, 15 transient guests at 11 

any given point in time, mentoring programs with volunteers, ESL 12 

programs with volunteers, and part-time volunteers.  These are a 13 

lot of people coming and going from one site with a very high 14 

turnover rate.   15 

  People in the community like to know who lives 16 

next door, and when you have this kind of turnover with this 17 

volume of people on a rotating basis, you know, throughout the 18 

year, year after year, this is very difficult on a community.  19 

Our community ?- part of the reason we have the Overlay is we 20 

spent thousands of dollars because of the intrusions and 21 

incursions of institutional uses in our community.  22 

  Our community has changed.  We have many, many 23 

CBRFs.  The statistics were that we had more CBRFs than any of 24 

the ?- in Ward Four, than Wards One, Two, and Three put 25 
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together, and more CBRFs than Ward Five, any two other wards 1 

singularly, so I would ask you to look at these things.  This is 2 

why we went and got the 16th Street Overlay.  These 3 

institutional uses, and it's not just the churches.  It's 4 

cumulative.   5 

  We have youth offender homes.  WE have homes for 6 

the mentally retarded.  We have homes for pre-sentencing.  We 7 

have these things in our neighborhood, and our neighborhood has 8 

done its part to support these types of organizations and 9 

facilities, but there's a point where you say enough, and that's 10 

when the Overlay was put in place.  And even with the Overlay, 11 

there's a number of organizations that come out under the radar 12 

simply because the number of people are lower, and they don't 13 

mandate any approval before this Board.  And so when you add all 14 

of those in, we have more institutional uses than you ?- as I 15 

understand it, than anywhere in the city, in Ward Four, 16 

specifically in 4A.  That's the end of my report. 17 

  CHAIRPERSON GRIFFIS:  Good.  Thank you very much. 18 

 And I would note with great seriousness the amount of, as you 19 

say, the cumulative impact, but I would also, maybe more 20 

humorously note that there are many neighborhoods that like to 21 

give that title of the most populated.  And I think my own 22 

neighborhood has done that numerous times, but that not 23 

mitigating the seriousness of the issue, and that is the 24 

saturation of that type ?- or facilities as opposed to 25 
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residential. 1 

  Okay.  And we do have the letter in which 2 

actually outlines a lot of what you have said, but you've added 3 

some good flavor to it.  Any questions of ANC from the Board 4 

Members?  Okay.  Mr. Bergfalk, you have cross examination of the 5 

ANC at this point. 6 

  MR. BERGFALK:  Okay.  Mr. Chagnon, I would have 7 

loved to have had an opportunity to discuss some of your 8 

concerns.  I'm wondering why when I called you on the phone and 9 

asked if there were concerns, you didn't air a single one of 10 

these. 11 

  MR. CHAGNON:  Well, I think I did let you know 12 

that there was the Overlay.  I think that was part of our 13 

discussion.  And I think I did say that there could be potential 14 

for problems, that people in the community may not be open to 15 

this type of use. 16 

  MR. BERGFALK:  Well, any ?- you know, I cannot 17 

tell you that I remember what general comments you may have 18 

made, but I specifically asked you for concerns or potential 19 

problems, and you didn't give me anything.  And I'm just 20 

wondering, with this list it really would have been helpful, 21 

because I think we could answer those questions.  And one of the 22 

concerns I have in going to the ANC, is I feel I never had an 23 

opportunity to answer the concerns, which clearly are very heart 24 

felt concerns. 25 
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  MR. CHAGNON:  Well, and specifically, that's why 1 

I wrote you a letter, invited you to the ANC meeting, along with 2 

Earl Chanwell, the president of 16th Street Heights. 3 

  MR. BERGFALK:  I'm sorry.  I never did receive 4 

that letter. 5 

  MR. CHAGNON:  Letters went to both you and Mr. 6 

Chanwell, and I believe I may have that letter with me. 7 

  MR. BERGFALK:  I mean, I was ?- I came to the 8 

meeting.  I knew of the meeting from Mr. Jones, so I was there, 9 

but ?-  10 

  CHAIRPERSON GRIFFIS:  Actually, let me just lay 11 

out some ground work here for cross examination. 12 

  MR. BERGFALK:  Sure. 13 

  CHAIRPERSON GRIFFIS:  Mr. Bergfalk, you need to 14 

ask questions. 15 

  MR. BERGFALK:  Okay. 16 

  CHAIRPERSON GRIFFIS:  And those questions will be 17 

answered. 18 

  MR. BERGFALK:  All right. 19 

  CHAIRPERSON GRIFFIS:  The questions you ask will 20 

be directly to the testimony that you've heard today. 21 

  MR. BERGFALK:  Okay.  Mr. Chagnon, I ?- that I 22 

heard today.  For instance, he said at the ANC meeting that he 23 

did ?- was not aware of anyone that was in favor of this, but 24 

that's not ?- he didn't say that today, so I can't ask about ?-25 
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 I guess the question ?-  1 

  CHAIRPERSON GRIFFIS:  Is that part of the case? 2 

  MR. BERGFALK:  Well, the question that I had is 3 

if ?- does your viewpoint represent the residents of the ANC 4 

District? 5 

  MR. CHAGNON:  I believe it not only represents 6 

the residents of my ANC District, my Single Member District, but 7 

that of the ANC-4A as a whole. 8 

  MR. BERGFALK:  No further questions. 9 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you very much. 10 

 All right.  I'm sorry.  Is there ?- now people in support, if 11 

you want to all come up to the table.  Okay.  What I'm going to 12 

do is I'm going to start on this side.  I'm going to have you 13 

introduce yourself.  Turn on the mike, and just give me your 14 

name and your address.  Also, if you have written testimony, 15 

absolutely make sure it stays here part of the record.  If you 16 

can summarize that written testimony, that would be very 17 

advantageous.  Let me lay this out for you. 18 

  Our Board has been here since 8:00 this morning, 19 

and we've had only the breaks that you've seen us have.  We 20 

haven't had lunch yet.  We're going into a case that will 21 

probably take us until 8:00 tonight.  I say this only because 22 

the attention span on an empty stomach is going to be very, very 23 

small, so as much written as you can put in is going to be very 24 

important. 25 
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  MS. WELLS:  No, this is just to give you. 1 

  CHAIRPERSON GRIFFIS:  Okay.  Great. 2 

  MS. WELLS:  My name is Marina Wells.  I'm a 3 

resident of 16th Street Heights.  I'm a member of the 16th Street 4 

Civic Association, and I also was a member of the St. Luke's 5 

Church before it was sold to Reverend Lynn, so I'm here to 6 

support the Reverend and what he's trying to do in the 7 

community. 8 

  Okay.  To backtrack I would say that, speaking of 9 

your Overlay; yes, we in that community didn't want any more 10 

businesses.  Businesses, you know, that deal something else.  11 

But as I spoke to my neighbors and as we spoke to ?- I spoke to 12 

a lot of people.  Nobody is objecting to anything religious, 13 

whether it's a church or a religious organization that will 14 

benefit the neighborhood. 15 

  In other words, a lot of people said that, and so 16 

do I.  I wish we had more churches in the area.  It would be 17 

better for us, and for the kids in the area, and so on and so 18 

forth.   19 

  Our ANC Chairman states that he is speaking for 20 

us.  I'm sorry.  Me, and a lot of people in my community object 21 

to that.  Never were we consulted.  He's not speaking for us.  22 

We have a different point of view.  We signed a petition. 23 

  CHAIRPERSON GRIFFIS:  Right. 24 

  MS. WELLS:  Unfortunately, we only did it in two 25 
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days, and we only collected 60.  I was ?-  1 

  CHAIRPERSON GRIFFIS:  Hold on.  Is that the same 2 

petition that you handed in? 3 

  MS. WELLS:  Did you hand it in? 4 

  MR. BERGFALK:  I handed ?- yes, I handed in the 5 

copy, a photocopy. 6 

  CHAIRPERSON GRIFFIS:  Okay.  I have that.  I also 7 

have your letter.  Let me just also clarify very clearly.  It is 8 

not the gentleman's opinion that he represents.  As an ANC 9 

Commissioner, an elected position, he does represent.  Now you 10 

can say clearly you don't agree with that ?-  11 

  MS. WELLS:  That's what I said. 12 

  CHAIRPERSON GRIFFIS:  ?- but the ANC 13 

Commissioner, he doesn't need to explain that, or be questioned 14 

on it by mere fact that he's an elected ?- in an elected 15 

position. 16 

  MS. WELLS:  No, no.  He's in a position, but we 17 

?- in other words, he's not speaking for us.  We don't agree 18 

with what he said. 19 

  CHAIRPERSON GRIFFIS:  Okay.  I get your point, 20 

but he does speak for you. 21 

  MS. WELLS:  Yes.  And to go further, this is not 22 

the only church group that our ANC Commissioner is going 23 

against.  Two churches already were closed.  One was Catholic.  24 

They were small churches.  One was Catholic, one was 25 
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Pentecostal.  They were renting a space.  A third church that 1 

he's going after is a little white Baptist Church.  It's been 2 

there, I think, for over a year. 3 

  CHAIRPERSON GRIFFIS:  Okay. 4 

  MS. WELLS:  No, no.  What I'm saying is that it's 5 

very strange that now again there's an objection to this Baptist 6 

Ministry. 7 

  CHAIRPERSON GRIFFIS:  Okay. 8 

  MS. WELLS:  Now the ?-  9 

  CHAIRPERSON GRIFFIS:  So your speculation would 10 

be the ANC Member isn't a church-goer. 11 

  MS. WELLS:  Excuse me? 12 

  CHAIRPERSON GRIFFIS:  It's not a good joke.  You 13 

don't think the ANC Member actually supports churches in the 14 

neighborhood, and that's what you're establishing. 15 

  MS. WELLS:  I believe he works against the 16 

churches. 17 

  CHAIRPERSON GRIFFIS:  Okay.  That's clear. 18 

  MS. WELLS:  As far as the parking space, because 19 

I was part of the St. Luke's Church, there is that strip on one 20 

side if you're going, let's say from 16th toward 14th.  There is 21 

that strip with two sides where you could park completely empty. 22 

 No resident ever park there, and I've been going to that church 23 

for many years.  They all have either their garages or they have 24 

their, what do you call it, driveways. 25 
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  CHAIRPERSON GRIFFIS:  Okay. 1 

  MS. WELLS:  And no one objected to the people 2 

parking there. 3 

  CHAIRPERSON GRIFFIS:  Okay.  Let me also be 4 

clear, and you're bringing up excellent points is why I'm 5 

interrupting you.  But even if we decided that no one owned cars 6 

in the entire area, and no one ever parked on the street, a 7 

parking requirement by zoning cannot be satisfied by counting 8 

the on-street parking. 9 

  MS. WELLS:  All right. 10 

  CHAIRPERSON GRIFFIS:  It certainly goes into the 11 

fold of the entire case, and I think that's been clearly laid 12 

out, so ?- and again, I'm saying this as we go down the line.  13 

We don't need to repeat what's been said.  And the photographs 14 

show ?- well, we understand there's ?- how many parking spaces 15 

are provided on the street. 16 

  MS. WELLS:  See, if I may ?- in conclusion, if I 17 

may say, I will gladly get more signatures.  WE just didn't have 18 

any time.  Everyone that I approached, no one objected to this 19 

particular Baptist Ministry moving into that house and staying 20 

there, and conducting their business.  No one.  In fact, people 21 

were all for it, and a lot of people stated, again I'll repeat 22 

myself, we'd like more churches and more religious activity in 23 

the area.  Okay.  And that's all I have to say to that. 24 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you very much. 25 
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 All right.  And we ?- and you have submitted a petition.  It is 1 

Exhibit Number 38.  It's a total of ten pages.  That includes 2 

your cover letter, and also the Metropolitan Police 4-D 3 

Presentation to you. 4 

  MR. BERGFALK:  Yeah, I submitted that.  I'm 5 

sorry.  She is a very civic minded person, and I'm sorry I 6 

didn't mention that.  I just attached that one to the letter. 7 

  CHAIRPERSON GRIFFIS:  Not a problem.  Okay.  Good 8 

afternoon. 9 

  MR. YORGEY:  Good afternoon.  My name is Rick 10 

Yorgey.  I live at 1330 Longfellow Street, N.W., just four 11 

blocks or so from City Gate.  I've known Reverend Bergfalk since 12 

1988 when he was Pastor at Calvary Baptist, and have been 13 

familiar with his ministry and the programs that he's had in 14 

that time. 15 

  My wife and I, and our three children moved to 16 

Longfellow Street in 1990.  We have, since then, added two kids 17 

to our family from the neighborhood.  One who is now 20 and in 18 

college, and one who is three and driving us nuts.   19 

  I have ?- I am also a Board Member of City Gate, 20 

but I should point out that not only am I not a member of 21 

Calvary Baptist Church, I'm not even a Baptist, but I'm a member 22 

of the board of City Gate because I know Reverend Bergfalk.  I 23 

know and understand the ministries that he intends to do, and I 24 

understand the community in which City Gate is located. 25 
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  We have been integrally involved in Brightwood 1 

Elementary School since the day we moved to the neighborhood in 2 

1990.  All three of our children were in elementary school at 3 

that time.  Excuse me.  Our youngest was not in elementary 4 

school yet, and I have held every position in the PTA, as well 5 

as served on a local school structure team for six years.   6 

  We have seen the neighborhood change, the makeup 7 

of the neighborhood change from less than 10 percent being 8 

students needing ESL training, to being 50 percent students 9 

needing ESL training.  I know the number of ESL teachers at 10 

Brightwood has gone from two when we arrived, to nine at last 11 

count when I was at the school.  And I guarantee you that any 12 

one of those teachers will tell you that they are not completing 13 

the job, that there is more work that needs to be done with 14 

those students, that they cannot possibly meet the needs of all 15 

of those students in that neighborhood who need help with 16 

homework.  This is the ESL work, as well as students who need 17 

help tutoring and homework help outside of school. 18 

  You know as well as I do, the teachers often end 19 

up doing parental duty, as well as trying to teach, and it's 20 

just an overwhelming job.  My wife is also a teacher by 21 

education and training, and she has worked as a substitute at 22 

Brightwood, and she'd tell you the same thing if she was here, 23 

but she's taking care of our three year old.  So my relationship 24 

with Reverend Bergfalk goes back many years.  I understand and 25 
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respect the ministries that he's been involved with.  I know the 1 

community and the needs at Brightwood Elementary School, which 2 

City Gate, that property is a part of the area served by 3 

Brightwood Elementary School, and the needs are tremendous.  And 4 

these services would only help.  We know many of the teachers at 5 

Brightwood and they welcome the help that City Gate could 6 

provide.  Thank you very much. 7 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you very much. 8 

 Yes, ma'am.  We'll move the mike over to you.  You could turn 9 

your mike off, sir.  I'm getting feedback. 10 

  MS. NORRIS:  Okay.  I'll make it very quickly. 11 

  CHAIRPERSON GRIFFIS:  Thank you. 12 

  MS. NORRIS:  My name is Marilyn Norris.  I'm a 13 

volunteer mission from American Baptist National Mission Office, 14 

and I was assigned to serve with City Gate.  I started the 1st 15 

of January, so right after I came, I went to the January meeting 16 

of the 16th Street Heights Civic Association to make myself 17 

acquainted as being a part of the neighborhood, and introduced 18 

myself as being a representative of City Gate.  At that time, no 19 

one said anything negative to me about City Gate. 20 

  I'm also working with ?- we started an ESL for 21 

adults at Wisconsin Avenue Baptist Church after I came, and we 22 

have 11 students in the area that ?- adults, people that work 23 

evenings that came to our ESL daytime classes.  WE hoped that we 24 

can offer an adult class in the morning, and an adult class in 25 
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the evening, as well as the after-school tutoring programs for 1 

the youngsters in the school that need the help with their 2 

homework and with their ESL training. 3 

  This involves using people from the community 4 

which are volunteers, as well as people like me who came here 5 

from Illinois for a year.  And this is a whole new ball game for 6 

me, but I'm really grateful to be here, and to see how the 7 

government ?- I'm a community social worker, you know, with an 8 

MSW in Community Service, so I'm familiar working with the 9 

community, and what it means to work with the community.  And 10 

I'm glad to be working with the community in order to see that 11 

this is resolved, because the community is what it's all about. 12 

 It's where we are, and how we work.  And thank you for 13 

listening to me. 14 

  CHAIRPERSON GRIFFIS:  Great.  Thank you, and 15 

welcome to D.C.  There's not much difference between Illinois 16 

and D.C., so you'll find it very easy to get along here.  Okay. 17 

 Anyone else here to testify on this case, which I should 18 

refresh everyone's memory is Application 16826, City Gate.  The 19 

last case of the morning at 2:10 in the afternoon.  No one else. 20 

Okay.  Very good.  Then what I'm going to do is go for brief 21 

closing remarks by the Applicant.  We are going to set this for 22 

decision making, and let me just state this all out before we 23 

get the dates going. 24 

  Ms. Norris, you bring up an excellent point that 25 
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you've just come on board, and that you are a community social 1 

worker, and I would hope that you and Mr. Bergfalk would 2 

actually sit down with the ANC, and go over some of the points 3 

that they bring up.  I would hope that we could have further 4 

information submitted into the record to help our deliberations 5 

on how those go about. 6 

  We are also going to be asking the Zoning 7 

Administrator to give us a memo on parking.  We can't address 8 

it, and there's no reason to right now because we don't know 9 

what ?- unless we do our own calculations, which is the Zoning 10 

Administrator's purview to do that, so he will set that up very 11 

quickly.  That will go to you, it'll come to us, and we'll see 12 

where we are with that.  So with that, Mr. Bergfalk, I turn it 13 

over to you for closing remarks.  You just need to turn your 14 

mike on. 15 

  MR. BERGFALK:  I'm sorry.  I appreciate the 16 

patient and long suffering of the Board.  Thank you. 17 

  CHAIRPERSON GRIFFIS:  This is our volunteer duty. 18 

  MR. BERGFALK:  Well, you do it well.  I just want 19 

to offer a clarification.  First, when I said that St. Luke's 20 

had sometimes 150 in attendance. 21 

  CHAIRPERSON GRIFFIS:  Uh-huh.   22 

  MR. BERGFALK:  They occasionally had special 23 

events.  They made it clear to me that they respected the 75 24 

occupancy limit in the chapel, and they had speakers like on the 25 
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porch, or in the yard, and the other people were outside.  And 1 

everything I know, they were model citizens. 2 

  CHAIRPERSON GRIFFIS:  Okay. 3 

  MR. BERGFALK:  Okay.  I don't want to give them a 4 

bad name. 5 

  We do not believe that our purposes and programs 6 

would in any way be adverse to the community.  We think they 7 

would enhance the community.  We're not converting an existing 8 

residential building.  We believe we're using, continuing to use 9 

a church facility.  I agree with you on the parking.  I did not 10 

have the 16th Street Overlay until two weeks ago, and I see the 11 

parking requirement, and we would have to have some kind of 12 

relief.  It was in the record.  That was when the first time we 13 

saw it. 14 

  CHAIRPERSON GRIFFIS:  Right. 15 

  MR. BERGFALK:  So I understand what you said 16 

about that.  We don't need the parking for our program, but I 17 

understand the legal requirement, and I hope there's some kind 18 

of variance that can be granted for that.   19 

  We have found a lot of support in the community. 20 

 I have discovered that the stated opposition of the 16th Street 21 

Heights Civic Association is the personal statement of the 22 

president, based on his understanding of how members of the 23 

association feel, apart from prior discussion or action.  And I 24 

think he did that in good faith.  I think he's a good man.  I 25 
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just regret that without being able to talk to me, that 1 

statement was presented to the ANC, and was the basis for an ANC 2 

decision.  And we are happy to talk with Mr. Chanwell, Mr. 3 

Chagnon, and the ANC, and we will work with them. 4 

  The residential component of this use is well 5 

within the capacity of the building.  The programs are tailored 6 

to meet the needs of the community.  I understand the wild fears 7 

that if you add everything together and multiply by five it 8 

could grow to the place where it's, you know.  And all I can say 9 

is that's not what we're proposing, and we think we have a track 10 

record. I've been in the community for 15 years as a senior 11 

minister.  The church I served, Calvary Baptist Church downtown 12 

has been here for 140 years.  The D.C. Baptist Convention has 13 

140 churches, and a strong role in the live of the community.  14 

You have testimony, and letters, and some that were not read 15 

from Joanne Newhouse, of the Pennsylvania Avenue, Penn Quarter 16 

Community Association which will attest to over the years, the 17 

fact that those of us involved in these ministries have always 18 

worked with the community.  And we simply want to be able to do 19 

what you folks are giving your life blood here.  We just simply 20 

want to be able to do for this community what we believe we can 21 

do for it, and we would like the opportunity to use this 22 

facility that we've purchased for those purposes. 23 

  CHAIRPERSON GRIFFIS:  Good.  Thank you very much, 24 

Mr. Bergfalk.  Okay.  While ?- unless we have a date right away. 25 
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  SECRETARY BAILEY:  Yes, Mr. Chairman.  March 1 

would be too soon, so April 2nd would be the decision date.  2 

Submissions, we're suggesting March 12th.  And then the 3 

responses, March 19th. 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  SECRETARY BAILEY:  Now, Mr. Chairman, I did get 6 

the submission from the Zoning Administrator for a memo on 7 

parking.  Was there a second item? 8 

  CHAIRPERSON GRIFFIS:  Well, there is a second 9 

item. The second issue was that the Applicant was going to be 10 

talking with ANC to look to address some of their concerns.  I 11 

would ask for the second submission actually, Mr. Bergfalk, if 12 

you are so inclined.  I don't make this a requirement.  You have 13 

laid out your program.  Obviously, Board Members have had 14 

questions on that.  If you would very concisely, without any 15 

sort of narrative, lay out population, time of use, even if it's 16 

10 to 12 ESL.  Frankly ?- well, that would be good.  Population, 17 

program, time of use, that would be very helpful.  And I would 18 

advise you to know that if this goes ahead and is approved, that 19 

may well be adopted into the order, so be very clear and 20 

specific that outside of those times, hours, or populations 21 

would not be allowed.  You have indicated like special events.  22 

That's very appropriate to say, you know, 35 on down.  23 

  Okay.  Anything else, Board Members?  Okay.  24 

Let's restate the fact of when we need your information in by.  25 
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And that means anything that is dealt with in terms of the ANC. 1 

 And also, let me just state that we often times ?- it's too bad 2 

that sometimes cases can become popularity, and people can come 3 

in and say no, no, I've got 100 people, and they're all in 4 

support, and I speak to them.  And I've got 65 that aren't ?-5 

 we're not counting numbers here.  And I think what the ANC has 6 

brought up as a fact is there are substantive things within the 7 

Overlay that need to be addressed.  And the Overlay and 216 8 

which you're in for, was written for the zoning regs because of 9 

?- not specifically this, but obviously, you fit within it, so I 10 

would not look at this as an issue of popularity.  It's 11 

certainly important in one aspect, but I would look at it as  12 

very substantive issues of what are the adverse impacts that 13 

have been voiced, and then how those might be mitigated, and how 14 

that might then afford you the approval or support of the ANC, 15 

and others that don't at this point.  So that's enough said by 16 

me.  Dates for submissions again? 17 

  SECRETARY BAILEY:  Submissions are due in this 18 

office by March 12th.  And may I add, Mr. Chairman, to the 19 

Applicant, that that submission should be served on the ANC as 20 

well.  And to the ANC, the Zoning Administrator's response will 21 

be in the file, if you do not receive a copy.  It should be 22 

filed by March 12th.  The responses to those submissions are due 23 

March 19th, and the Board will consider decision on April 2nd. 24 

  CHAIRPERSON GRIFFIS:  Is that clear?  You 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 196 

understand all that?  So the 2nd we will have all that 1 

information.  We will deliberate, and we will come here and 2 

actually make the decision.  You don't need to be in attendance. 3 

 You're certainly welcome to be, and let me just get a visual 4 

indication from the ANC member that you can make those dates.  5 

Okay.  And it was agreed upon.  And unless there's anything else 6 

we need to take care of, I will adjourn our morning meeting of 7 

the 19th of February, 2002. 8 

 (Off the record 2:20 - 3:08 p.m.) 9 

  CHAIRPERSON GRIFFIS:  Good afternoon.  We have, 10 

as usual, a very packed schedule, and we are set to go.  I will 11 

call this afternoon hearing to session.  It is the 19th of 12 

February, 2002.  This is the Public Hearing of the Board of 13 

Zoning Adjustment for the District of Columbia.  My name is 14 

Geoff Griffis, Chairperson.  The Vice Chair, Anne Renshaw, is 15 

out on a personal responsibility.  She will be reading the 16 

record to stay on this case, and has heard up until now, and so 17 

we will be getting everything to her so that she can properly 18 

deliberate.   19 

  Curtis Etherly, who has just left the room and is 20 

now returning, gladly.  You've got keep these guys under a tight 21 

rope, especially these long days, is also with us today.  Also 22 

representing National Capital Planning Commission is Mr. Levy, 23 

David Levy, on my left.  And Mr. Hannaham is joining us today 24 

from the Zoning Commission.  25 
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  Copies of today's hearing are available to you.  1 

I will read this through very quickly.  This is fairly 2 

boilerplate stuff, and we all have been through this together 3 

several times, but the information is on the table of the 4 

hearing at the door that you did come in. 5 

  When presenting information to the Board, we do 6 

ask that you speak into the microphones, and you know we do have 7 

technical difficulties at times, so I will give instructions on 8 

that.  We do ask, and I'm happy to say that up until now we 9 

haven't had any sort of disruptions in terms of noises or 10 

activity, and I would certainly hope that that continues in the 11 

hearing room today. 12 

  All persons planning to testify, of course, will 13 

fill out witness cards, and these cards will be given to the 14 

recorder.  And there should be ample at the table, and also on 15 

the table that you did come into.  We have previously 16 

established the order of this appeal, and we will continue on 17 

that established order.  If there's questions about what we're 18 

doing, or the order that has happened in the past, or what we're 19 

doing today, please bring it to our attention and we will 20 

clearly clarify it.   21 

  But to that, my understanding is that we will 22 

begin this afternoon with Father Flanagan's testimony and 23 

witnesses.  They will obviously have cross examination.  We will 24 

then go to rebuttal testimony, and finally as we had 25 
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established, we will have closing remarks by all those 1 

participating all at once. 2 

  Now let me get through the rest of this.  The 3 

record will be closed at the conclusion of each case, of course, 4 

except for any material that we specifically request, and we 5 

will obviously make that very clear at the end of the hearing, 6 

exactly what is expected, and the dates and such that it will 7 

need to be submitted.  After the record is closed, of course, no 8 

other information will be accepted by the Board. 9 

  The Sunshine Act requires a public hearing on 10 

each case be held in the open before the public.  The Board may, 11 

consistent with its rules of procedure and the Sunshine Act, 12 

enter into Executive Session during or after a public hearing on 13 

a case for purposes of reviewing the record, or deliberating on 14 

the case. 15 

  The decision of the Board in these contested 16 

cases must be based exclusively on the public record.  To avoid 17 

the appearance of the contrary, the Board requests that persons 18 

present not engage the Members of the Board in conversation, and 19 

I would just also remind you turn off all cell phones and 20 

beepers so that we don't disrupt the proceedings. 21 

  Schedule.  We cannot anticipate how long things 22 

take, and we give ample time to hear in every case that which we 23 

should hear.  We all know that this has been going on for quite 24 

some time and needs to have the time available.  I would 25 
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anticipate ?- well, this is what I will propose.  We will have 1 

one break between now and 6:00, and as we get close to 6:00 we 2 

will assess where we are, and try and estimate how much more 3 

time, if so, is needed.  If we end at 4:00, well then I think 4 

the Office of Zoning is taking everyone out to dinner, but not 5 

to ?- knowing that's probably a safe bet, I can say that on the 6 

record.  So at this time we'll consider any preliminary matters. 7 

 Preliminary matters for those that relate to whether a case 8 

will be heard today, such as a request for postponement, 9 

continuance or withdrawal, or whether proper and adequate notice 10 

of the hearing has been given.  If you're not prepared to go 11 

forward with a case today, or if you believe the Board should 12 

not proceed, now is the time to raise such a matter.  I don't 13 

read that based on the case that everyone, I think, is here for 14 

today, but rather the first case in the afternoon.  And I do 15 

believe we have a preliminary matter on that. 16 

  SECRETARY BAILEY:  Yes, Mr. Chairman.  17 

Application of Safeway, Inc., Appeal Number 16821.  There is a 18 

letter in front of each of the Board Members, and that letters 19 

indicates that the Applicant ?- the Appellant is withdrawing 20 

that appeal.  And that's 16821, Safeway, Inc. 21 

  CHAIRPERSON GRIFFIS:  Great.  Thank you very 22 

much.  And I think not having a lot of substance to the letter, 23 

but this means that antiques are safe in the District of 24 

Columbia again, perhaps.  Maybe that's my own annotation.  I 25 
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shouldn't say that, but let us then call the next case of the 1 

afternoon. 2 

  SECRETARY BAILEY:  Appeal Number 16791 of 3 

Southeast Citizens for Smart Development, Inc., and Advisory 4 

Neighborhood Commission 6B, pursuant to 11 DCMR, Section 3100 5 

and 3101, from the administrative decision of Michael D. 6 

Johnson, Zoning Administrator, allowing the location of Father 7 

Flanagan's Boys Town Phase 1.  This is a residential group home 8 

to be located in a C-2-A District at premises 1308, 1310, 1312, 9 

and 1314 Potomac Avenue, S.E., Square 1045, Lots 134, 136, 137, 10 

and 138. 11 

  Mr. Chairman, the witnesses were previously sworn 12 

in, and I believe there are no new persons to testify today, and 13 

so the case is now ready to go forward. 14 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you very much, 15 

Ms. Bailey.  Is anyone here testifying that has not been sworn 16 

in before?  In which case, we are.  Mr. Feola. 17 

  MR. FEOLA:  Thank you, Mr. Chairman.  For the 18 

record, Phil Feola with Shaw, Pittman on behalf of Father 19 

Flanagan's Boys Town.  Should we proffer our expert witnesses 20 

now and have that taken care of? 21 

  CHAIRPERSON GRIFFIS:  Yeah.  Absolutely. 22 

  MR. FEOLA:  And before we start, we are going to 23 

offer three witnesses today as experts, Mr. Armando Lourenco as 24 

an expert in zoning.  Ms. Gladys Hicks as an expert in zoning.  25 
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Ms. Connie Washington as an expert in social work.  I believe 1 

the resumes were part of our pre-hearing submission.  If not, 2 

we'll get copies right now. 3 

 (Off the record) 4 

  CHAIRPERSON GRIFFIS:  Okay.  Board Members, let's 5 

take these one at a time.  Let's do the zoning experts first, 6 

Mr. Lourenco and Ms. Hicks.  Is there any questions?  I believe 7 

I am not mistaken by saying we have accepted both of these 8 

before as experts in zoning.  Questions, concerns?  Okay.  I 9 

don't see a lot of people grabbing the mikes here, so I would 10 

suggest that we do accept the two zoning experts proffered.  11 

Before I do that though, first do you have any objections to the 12 

expert witnesses?  Do you have their documents? 13 

  MR. FEOLA:  Mr. Chairman, Ms. Washington has 14 

her's with her.  She is not in the room right now, so we'll have 15 

to wait and identify her as an expert, and give it to opposing 16 

counsel at that time.   17 

  MS. FERSTER:  We don't have any objection to Ms. 18 

 Hicks or Mr. Lourenco as zoning experts, and I would wait to 19 

see Mrs. Washington's resume before we have a view on that 20 

issue. 21 

  CHAIRPERSON GRIFFIS:  All right.  And she was 22 

here.  She just left the room.  Is that the case? 23 

  MR. FEOLA:  She was here before, yes. 24 

  CHAIRPERSON GRIFFIS:  Okay.  That's not a 25 
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problem. 1 

  MR. FEOLA:  She hasn't come back. 2 

  CHAIRPERSON GRIFFIS:  Actually, we may ?- let me 3 

ask you a question.  She may show up in the meantime.  If I'm 4 

not mistaken, and believe me I've got 12 inches of notes here, 5 

but you objected to the expert witness proffered by Ms. Ferster 6 

on social work.  Is that correct? 7 

  MR. FEOLA:  No, sir. 8 

  CHAIRPERSON GRIFFIS:  You did not object to that. 9 

 Okay.  All right.  Then that's clear. 10 

  MR. FEOLA:  I objected to the testimony as 11 

relevant to the Zoning Administrator's decision, but I didn't 12 

object to her expertise as an expert in social work. 13 

  CHAIRPERSON GRIFFIS:  Okay. 14 

  MR. FEOLA:  If I did, I withdraw that objection 15 

because, you know, she's qualified. 16 

  CHAIRPERSON GRIFFIS:  And that's fine, but it 17 

does go to the next ?- and I was just trying to find my notes 18 

here on that.  You did object to the testimony. 19 

  MEMBER ETHERLY:  Mr. Chair. 20 

  CHAIRPERSON GRIFFIS:  yeah. 21 

  MEMBER ETHERLY:  Just as a point of 22 

clarification.  We had some substantial discussion regarding the 23 

expert witnesses' testimony as it related to the operations of 24 

Boys Town, because she did not have any personal knowledge 25 
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thereof. 1 

  CHAIRPERSON GRIFFIS:  Right.  What I'm just 2 

trying to get at, and perhaps round about, and I'll be direct, 3 

is what is the ?- right.  What is the nature of the testimony?  4 

Is it bringing, in fact, what we had asked for, the program of 5 

the facility? 6 

  MR. FEOLA:  Yes.  Ms. Washington is the Site 7 

Director of the Boys Town Facility at Sergeant Road, and will 8 

oversee both Sergeant Road and Potomac Avenue when the project 9 

is completed, so she is an employee of Boys Town and runs the 10 

program. 11 

  CHAIRPERSON GRIFFIS:  Okay. 12 

  MR. FEOLA:  She does that have operational ?-13 

 operating experience. 14 

  CHAIRPERSON GRIFFIS:  Great, and I appreciate 15 

that. 16 

  MR. FEOLA:  And quite frankly, the expertise in 17 

social work isn't relevant, I don't think, to the ?- if you 18 

choose not to recognize her as an expert, she's testifying as 19 

the operations of Boys Town. 20 

  CHAIRPERSON GRIFFIS:  Right.  Okay.  Well, I 21 

suggest that we proceed, and when she comes in, because we will 22 

need to deliver her resume to Ms. Ferster.  In the meantime, I 23 

have mine so you're welcome to proceed. 24 

  MR. FEOLA:  Thank you, Mr. Chair.  For the record 25 
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again, Phil Feola.  With me is Marty Sullivan of our office.  1 

Just a couple of brief comments as we begin the property owner's 2 

presentation.  I think the thing that we would like to stress in 3 

this case is that for this Board, this is a very, very simple 4 

case.  There's really two questions you have to ask and answer, 5 

two questions you have to answer.  One is, did the Zoning 6 

Commission in Order 725, the one that we've been talking about 7 

for a couple of days now, require a spacing condition for a 8 

youth residential care home of less than six kids with resident 9 

supervisor or not?  And then, whether or not the Zoning 10 

Administrator - the second question - absent specific 11 

instructions in the zoning regulations is allowed to look beyond 12 

the lot line in evaluating a building permit application.  Those 13 

are the two questions. 14 

  I think I'd like to set the stage a little bit 15 

about what's involved here, and let ?- hopefully get the BZA's 16 

understanding of the big picture.  Since October, there have 17 

been 14 articles, virtually one a week in the Washington Post, 18 

concerning the dismal state of child welfare system in the 19 

District of Columbia, and its lack of suitable foster homes.  20 

And I'm just turning these into the record.  These are just the 21 

copies of those articles. 22 

  There's a crisis here.  Make no mistake about it, 23 

there are kids at risk. I'm also going to read parts of a letter 24 

?-  25 
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  MS. FERSTER:  Excuse me.  I don't mean to 1 

interrupt, and I don't want to interrupt the flow of your 2 

statement, but the particular ?- can we withhold specific 3 

exhibits for distribution until I have an opportunity to see 4 

that, and object as to relevancy if that's ?- if I have an 5 

objection? 6 

  MR. FEOLA:  We can turn them in, and then you can 7 

object. 8 

  CHAIRPERSON GRIFFIS:  Yeah.  And I think that's 9 

what we'll do, but in terms of semantics, why don't we deliver 10 

to Ms. Ferster first, and then deliver to Staff. 11 

  MR. FEOLA:  Okay. 12 

  CHAIRPERSON GRIFFIS:  Staff will hold it before 13 

giving it to the Board for any comments or objections from Ms. 14 

Ferster, and we can go from there.  If, in fact, it is something 15 

we need to look at specifically and immediately for your 16 

testimony, we can assess at that point.  But for now, I think 17 

newspaper articles, this will suffice. 18 

  MR. FEOLA:  Thank you.  Also, in the record 19 

already is a letter from a gentleman named Kenneth Rossenow 20 

(phonetic), an attorney who I don't know.  Some more copies of 21 

it we're going to pass out and give to counsel.   22 

  Mr. Rossenow apparently lives on Capitol Hill, 23 

has lived there since `76, and is a supporter of the project.  24 

But beyond that, there's a couple of things that I'd like to 25 
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just quote from his letter.  "The District as a whole needs this 1 

project.  I could cite statistics on the glut of children 2 

growing up in foster care as scare stories.  The simply reality 3 

is that there's a predictable supply of abused, neglected and 4 

orphan children who will not be adopted.  Just as the poor will 5 

always be with us, so too will victims of abuse, neglect and 6 

uncaring parents.  All the shouting of opponents will not wipe 7 

away this inevitability." 8 

  This is a gentleman who, according to his letter, 9 

does child welfare work for his living as an attorney.  He said 10 

when he started in `81 he had 250 cases.  That was a full year. 11 

 Since then it has increased ten-fold.  This is a letter that's 12 

in the record.  And, "I write this letter not only on my own 13 

behalf, but also as a de facto spokesperson for the children. 14 

They need this facility." 15 

  The age old question is, are you part of the 16 

problem, or part of the solution?  Boys Town is trying to be 17 

part of the solution.  Albeit a small part, four houses, 24 18 

kids, but part of that solution. 19 

  Appellants here have couched their case as we 20 

just want to follow the zoning regulations.  We want Boys Town 21 

to follow the zoning regulations.  They should get a special 22 

exception, and come before you and get a special exception, and 23 

that's really all we want. 24 

  They've used a unique and unprecedented, not to 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 207 

mention erroneous reading of the zoning regulations, but let ?-1 

 if you have any doubt of what their real intent is, just ask 2 

yourself as you deliberate on this appeal, if this room ?- it's 3 

not very full right now, but if it had been full, it would have 4 

been filled, like it has been the last two sessions, if this 5 

case had been about four single family houses on this site, on 6 

30,000 square feet of land which could be occupied by an 7 

apartment building of 100 units, or an office building with over 8 

100,000 square feet as a matter of right, on a site that was 9 

formerly a car wash.  Ask yourselves that question, would this 10 

room be filled?  No, it wouldn't, because this case is about the 11 

kids.  It's about who's going to occupy these houses.  It's not 12 

about the land use.  And if you have any doubt about that, all 13 

you need to do is look at the web site for the Appellants.  It 14 

doesn't say send Boys Town to the BZA for a special exception.  15 

It says, "Stop Boys Town", and I'd like to submit a cover sheet 16 

of their web site into the record.  It says, "Stop Boys Town." 17 

  Clearly the opposition here isn't about 18 

interpreting the zoning regulations.  It's all about the future 19 

residents of these houses.  And in that sense, they're asking 20 

you to treat housing for these handicapped kids differently than 21 

you would treat housing for what I would call a normal nuclear 22 

family. 23 

  Right back to the zoning regulations though, 24 

which are really the charge before you.  They couldn't be 25 
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clearer.  In this zone, a youth residential care home of six 1 

foster in a family of resident supervisors, that's 201.1(n)1 is 2 

permitted here as a matter of right period.  It isn't permitted 3 

as a matter of right, provided that it's not next door to 4 

another one.  It's not permitted here as a matter of right 5 

provided that it's not ?- the property next door is owned by the 6 

same entity.  It's not permitted here as a matter of right 7 

because there's another CBRF within 500 feet.  It's permitted 8 

here as a matter of right period. 9 

  All you need to do is look at, as I said last 10 

time in the motion to dismiss, at Order 721.  That order 11 

specifically takes out the spacing requirement and a special 12 

exception for youth residential care homes between four and 13 

eight kids, and create a 201.1(n)1, which makes it a matter of 14 

right. 15 

  And if you look at Appellant's case and you look 16 

at the transcript, which I know you will, it is sprinkled with 17 

the words, "violates the spirit of the zoning regulations, 18 

violates the intent of the zoning regulations."  In fact, 19 

counsel in cross examining Mr. Bello kept on asking him whether 20 

something in the regulations precluded him from looking beyond 21 

the lot lines.  That's not how zoning regulations are read.  22 

It's what's in the zoning regulations is what the Zoning 23 

Administrator is charged with enforcing.  He can't read past the 24 

black letter of that law.  He has to enforce it. 25 
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  As I said earlier, the time when we should be 1 

trying to solve the problem and embracing the opportunity, we're 2 

rather here trying to get in the way of potential solutions, 3 

which we think is just absolutely wrong.  We're trying ?- Boys 4 

Town is trying to house these kids who, by the way, aren't 5 

troubled youths, which is what our opponents keep on calling 6 

them.  They're kids in trouble, they're youth in trouble.  7 

They're kids who are abused and neglected, kids who are orphans 8 

for the state, and we want to put them in a safe sound structure 9 

so they can get back and become a productive member of society. 10 

 This is a project we think the community should embrace, not 11 

oppose. 12 

  We really have just three witnesses today.  We 13 

have a couple of other people here available for questioning, 14 

like the architect and so forth, but we expect to call Mr. 15 

Lourenco, Ms. Hicks and Ms. Washington.  And with that, I'd like 16 

to call Mr. Lourenco.  Please state your name and address for 17 

the record, please. 18 

  MR. LOURENCO:  My name is Armando Lourenco, and I 19 

reside at 3712 Jocelyn Street, N.W., in Washington. 20 

  MR. FEOLA:  Mr. Lourenco, have you prepared the 21 

report that was submitted as part of our pre-hearing statement? 22 

  MR. LOURENCO:  Yes, I did. 23 

  MR. FEOLA:  And that represents your professional 24 

opinion with regard to this matter? 25 
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  MR. LOURENCO:  Yes, it does. 1 

  MR. FEOLA:  Could you summarize for the Board 2 

that report and some of the notes you've taken during the course 3 

of this hearing? 4 

  MR. LOURENCO:  Sure.  Good morning, Chairman 5 

Griffis, Members of the Board.  AS I stated, my name is Armando 6 

Lourenco.  I'm private consultant on building and use regulatory 7 

matters. 8 

  Immediately prior to my working as a private 9 

consultant, I served as Administrator of Building and Land 10 

Regulation Administration, Department of Consumer Regulatory 11 

Affairs.  I also served as the Acting Zoning Administrator of 12 

the District of Columbia from July 1998, to August 1999.  Prior 13 

to that, from 1990 to 1994, I was the Program Manager of the 14 

Permit Processing Division of the Building and Land Regulation 15 

Administration, and in that capacity I interacted almost daily 16 

with the Zoning Administrator. 17 

  As a result of my past experience and my 18 

background as a regulatory officer in land use matters in the 19 

District of Columbia, I am very familiar with the zoning 20 

regulations and their implementation.   21 

  I was retained by Father Flanagan's Boys Home to 22 

review the plans that were approved in connection with the four 23 

building permits that are at issue today.  Based on my review of 24 

those plans and other supporting documents, I'm confident that 25 
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the plans upon which the building permits were based fully 1 

comply with the zoning regulations. 2 

  It is also my conclusion that the processing of 3 

the subject permits follow standard review procedures, with 4 

which I'm very familiar, that have been in place for a long time 5 

in the District of Columbia, and were processed and approved 6 

correctly. 7 

  I also had the occasion to review the ruling of 8 

the Zoning Administrator, Michael Johnson.  That is part of the 9 

submission to this Board.  That's the letter dated August 30th, 10 

2001.  In my opinion, the regulations were interpreted in a 11 

manner that is consistent with the longstanding practice of the 12 

Office of Zoning Administrator, and the plans were reviewed 13 

accordingly, and in strict observance of the zoning regulations. 14 

  In this case, the Zoning Administrator not only 15 

applied the regulations accurately, he made the only possible 16 

decision that was consistent with the law when he approved the 17 

permits.  Therefore, the building permits should be upheld. 18 

  My opinions on the merits of this case are 19 

summarized in the report that's on record, so at this point, I 20 

will try to direct my discussion of the permits, try to clarify 21 

certain specific zoning matters that are at issue.  Those 22 

matters are use, matter of right development, the authority of 23 

the Zoning Administrator, and the intent and contents of the 24 

zoning regulations. 25 
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  Starting with the matter of use, the proposed use 1 

for each of record Lots 134, 135, 135 and 137, in Square 1045, 2 

is that of a youth residential care home for six residents, to 3 

be cared for by two adult resident supervisors.  The proposed 4 

facilities fit exactly the definition of youth residential care 5 

home as contained in Section 199.20 of the zoning regulations.   6 

  A review of the zoning regulations reveals very 7 

clearly that in those cases where disabilities of the residents 8 

is not an issue, it reveals very clearly that the regulations 9 

deal with youth residential care homes in five tiers by capacity 10 

of the facility.  First, homes with six or less residents who 11 

receive care.  Second, homes with seven or eight residents who 12 

receive care.  Third, homes with nine through fifteen residents 13 

who receive care.  Fourth, homes with sixteen through twenty-14 

five residents who receive care.  And fifth, homes with twenty-15 

six or more residents who receive care. 16 

  The second through fifth of those tiers are 17 

subject to proximity tests that exclude similarly sized or 18 

larger facilities in the same square, or within a certain radius 19 

unless otherwise approved by BZA.  However, no such exclusion 20 

rules apply to the first of those tiers, the homes for six or 21 

less residents.  In any zone, as is plainly clear from the text 22 

of Section 201.1(n)1, because the applicants home are limited to 23 

six residents below 18 years of age, they fit the tier of the 24 

smaller CBRFs of this type, for which the regulations contain 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 213 

certain specific requirements and limitations as detailed in 1 

201.1(n)1. 2 

  The provisions of this section were added to the 3 

regulations in 1993, by Zoning Commission Order Number 725, 4 

following proper public hearing procedure.  The Section 5 

201.1(n)1, among others, was added to remove certain 6 

restrictions previously contained in the zoning regulations that 7 

were in violation of non-discrimination provisions of the Fair 8 

Housing Amendments Act. 9 

  In my opinion, any creative tinkering with it now 10 

by the Zoning Administrator or by the Board would place the 11 

District again at odds with Federal Civil Rights Law.  It is 12 

worth noting here that ANC-6B, the predecessor of one of the Co-13 

Appellants, was one of the only four ANCs that commented on the 14 

matter in 1991, when it was before the Zoning Commission.  15 

During the public comments period on Case Number 90-15 regarding 16 

the increase that was then under consideration from four 17 

residents as a matter of right CBRF in residential districts, 18 

ANC-6B, and I quote from the Zoning Commission Order Number 725: 19 

  "By resolution dated July 18, 1991, and by letter 20 

dated August 2, 1991, opposed an increase to eight residents, 21 

and supported an increase to six residents." 22 

  Changing subject here, I would like to retread 23 

briefly now what I stated in my report on matter of right 24 

development.  The zoning regulations clearly permit any of the 25 
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proposed youth residential care homes as a matter of right in R-1 

1 and higher zoning districts.  This higher, I mean with lower 2 

requirements.  This use is, therefore, allowed in the C-2 3 

District, and there are a string of provisions that starts at 4 

Section 721.1, and through a chain of cross references leads 5 

back to Section 201.1(n)1. 6 

  For these reasons, I'm confident that each of the 7 

proposed homes used as a youth residential care home, providing 8 

safe and sheltered living arrangements for six individuals less 9 

than 18 years of age is permitted as a matter of right on this 10 

site, given its C-2-B zoning. 11 

  By the same token, the sections that do contain 12 

tests on the distance between facilities always referred to, and 13 

I quote, "Property containing an existing CBRF for seven or more 14 

persons in the same square."  And two, quote: "Property 15 

containing an existing CBRF for seven or more persons within the 16 

radius of", and then the regulations either state 500 or 1,000 17 

feet as may be the case. 18 

  CHAIRPERSON GRIFFIS:  Can I ?- and let me 19 

interrupt you, Mr. Lourenco.  And you indicated that you're 20 

amending the report that you put in with that information? 21 

  MR. LOURENCO:  No, I'm not amending.  I'm just 22 

restating for the sake of ?-  23 

  CHAIRPERSON GRIFFIS:  Okay.  So you're not 24 

changing anything. 25 
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  MR. LOURENCO:  ?- my argument.  No, I'm not 1 

changing anything of what I stated. 2 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  Thank you. 3 

  MR. LOURENCO:  Not knowingly, at least.  The 4 

important point is that no test for separation from CBRFs for 5 

six or less residents is prescribed in the regulations anywhere. 6 

 It is very clear that the Zoning Commission did not intend any 7 

separation test to be performed from homes with six or less 8 

residents.  Therefore, based on the current regulations, the 9 

issuance of Certificate of Occupancy for one such home would not 10 

affect consideration and approval of subsequent Certificates of 11 

Occupancy applications for a second, a third, or a fourth youth 12 

home in successively adjoining lots.  We may or may not like 13 

this.  WE may or may not like the result, but that is what the 14 

Zoning Commission did. 15 

  Now third, I would like to make a short comment 16 

on a subject that's very dear to the Board of Zoning Adjustment, 17 

which is the authority of the Zoning Administrator, as I very 18 

well and painfully know.  In spite of the clarity of this 19 

decision by the Zoning Administrator, or perhaps because of its 20 

clarity, the Appellants have gone through great lengths to 21 

challenge the decision.   22 

  Neighbors affected by development often challenge 23 

the authority of Zoning Administrators to grant approvals to 24 

those developments.  What's unusual in this case is that the 25 
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Appellants would have wanted the Zoning Administrator to 1 

overstep the boundaries of his authority, and apply Section 2 

721.5 out of its proper context, effectively substituting the 3 

text of 721.5 for the text of 201.1(n)1.   4 

  Had the Zoning Administrator done so, he would 5 

have rewritten the regulations, taking the authority that is 6 

reserved for the Zoning Commission.  And I'm sure this Board 7 

would not hesitate to reverse him. 8 

  The ruling that approved the four matter of right 9 

permits is consistent with the text and intent of the 10 

regulations.  It's consistent with longstanding practice of the 11 

Office of the Zoning Administrator, and keeps the interpretive 12 

authority of the Zoning Administrator within proper bounds.  As 13 

such, it should be upheld by the Board. 14 

  Now as to the issue of the intent and the 15 

contents of the zoning regulations.  The clear intent of the 16 

zoning regulations is expressed in general terms in Section 17 

101.1 where among the cited goals are, and I quote: "To prevent 18 

undue concentration of population and the overcrowding of land." 19 

  To achieve this state, the intents ?- the stated 20 

intents of the regulations, the Zoning Commission uses common 21 

zoning tools.  It divides the District of Columbia into zoning 22 

districts, Section 105.1.  It limits the uses allowed in each 23 

type of district, listing those allowed as a matter of right, 24 

and those that require specific approval by BZA.  And it imposes 25 
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minimum lot sizes, maximum occupancy rates, maximum FAR, minimum 1 

clear spaces around buildings to control the concentration of 2 

development.  These are the tools the Zoning Administrator has 3 

to work with. 4 

  The Zoning Administrator has to examine each 5 

application for building permit submitted to DCRA and judge it 6 

on its own merits.  The basic factors in each case are the 7 

zoning district, the area and dimensions of the lot, the 8 

proposed size of the building, the proposed uses in the 9 

building, and its location in relation to lot lines.   10 

  Armed with these basic facts, the Zoning 11 

Administrator has to make objective decisions that are 12 

consistent with the law, and the regulations.  To that effect, 13 

the record lot is a fundamental tool for the Zoning 14 

Administrator to enforce the controls on development density.   15 

  The proper application of the zoning provisions 16 

hinges entirely on the correct use of the record lots adjacent 17 

to each proposed building.  It is so important that the zoning 18 

regulations specifically mandate in Section 101.6 that lots be 19 

subdivided only if not in violation of its provisions for 20 

"minimum lot width, minimum lot area, applicable to that lot or 21 

any lot created on that zoning district." 22 

  Once the regulations allow a given use, they 23 

achieve reductions of impact of the use in more restrictive 24 

zones by requiring larger lot sizes.  Thus, reducing the 25 
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concentration of population associated with the use.  Lot size 1 

is, therefore, the primary tool in controlling density of use in 2 

the most restrictive zones, like the residential districts. 3 

  As zones become less restrictive, example higher 4 

density residential or commercial, density is controlled through 5 

FAR, which is also tied to the size of the underlying record 6 

lot.  Without relating a proposed development to a specific lot, 7 

it is virtually impossible to administer the zoning regulations 8 

consistently and accurately.  To argue, as the Appellants do, 9 

that the Applicant subdivided the land to artificially reduce 10 

the size of the facility is ludicrous.   11 

  Father Flanagan's Boys Home program, as many 12 

other similar programs, works varying models of limited size, in 13 

this case six residents.  For each of the six resident homes, 14 

the Applicant is building a separate detached building.  The 15 

only way the applications for the four new detached buildings 16 

would be accepted by the Zoning Administrator is if the 17 

Applicant first subdivided the land into four lots of record.  18 

This is a long established procedure.  It didn't show up now. 19 

  Returning specifically to 201.1(n)1, there are 20 

not many cases where the intent of a zoning text amendment was 21 

more clearly stated than in this case.  Zoning Commission Order 22 

Number 725 states, and I quote: "Amend Paragraphs 201.1(n), and 23 

a series of other paragraphs, as the zoning regulations to 24 

permit as a matter of right, not more than six persons excluding 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 219 

supervisors or staff and their families, to reside in certain 1 

types of community based residential facilities, CBRF, by 2 

creating new Subparagraphs 201.1(n)1, and then a series of other 3 

correlated subparagraphs to read as follows."  And the text 4 

amendment continues on with a text on youth residential care 5 

homes currently in the regulations. 6 

  It is, therefore, very clear that the intent of 7 

the Zoning Commission was to allow, as a matter of right, the 8 

same number of youth residents proposed now by the Applicant to 9 

live in a youth care home as a matter of right, without any 10 

conditions other than the type and the number of occupants. 11 

  Furthermore, the same Zoning Commission Order 725 12 

amends 24 other sections, including 201.1(o) and 721.5 to raise 13 

the threshold of applicability of those sections from five to 14 

seven residents.  The text of the order could not be clearer. 15 

  I would submit that when it comes to decision on 16 

the letter and intent of the regulations, the matter before this 17 

Board is really one of elementary arithmetic as it applies to 18 

the case now before BZA.  The history of Zoning Commission Order 19 

725 hinges on the relative magnitude of the numbers five, six, 20 

and seven.   21 

  Five is a threshold that the Zoning Commission 22 

found was too low to apply distance exclusion test to youth 23 

residential care homes based on the Fair Housing Act, and other 24 

provisions of the regulations.  And the Department of Justice 25 
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agreed with that. 1 

  Six is the number of care for youth residents 2 

that the Zoning Commission considered would be appropriate to 3 

house in an R-1 District as a matter of right, without more 4 

scrutiny than what we are all subject to in our own private 5 

residences.  And ANC-6B, at the time, agreed. 6 

  Seven, is the new threshold on number of 7 

occupants that the Zoning Commission established for CBRFs, 8 

including youth homes, to be subject to distance exclusion 9 

tests, or to subject other subsequent facilities of that size to 10 

such tests.   11 

  Having spent over a decade enforcing codes and 12 

regulations, I learned that the secret to effective enforcement 13 

is to be consistent, equitable and fair.  Any deviation from 14 

this rule inevitably lands the enforcing authority before a 15 

judge for an unpleasant explanation.  The rule is also valid for 16 

the Zoning Administrator. 17 

  Having heard with interest the arguments of the 18 

Appellants trying to make the case of a single facility and four 19 

lots of record, I get the impression that if Father Flanagan's 20 

Boys Home had proposed only one home for six residents, instead 21 

of four homes, the Appellants would have accepted it, and you 22 

would not be here holding this hearing.   23 

  Both sides agree that the single youth home for 24 

six residents is allowed as a matter of right.  Now enter me in 25 
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the picture. I'm an independent operator, who came after Father 1 

Flanagan's Boys Home, and proposed to build one youth 2 

residential care home for six residents on a legal lot of 3 

record, adjoining the existing youth home operated by Father 4 

Flanagan's Boys Home.  Since the regulations have no separation 5 

test for the size of home, in order to be consistent, equitable 6 

and fair, the Zoning Administrator would have to approve my 7 

application.  I'm sure the Appellants would not particularly 8 

care for my project, but being fundamentally fair persons, they 9 

would have to agree that the Zoning Administrator had to treat 10 

me in the same way as Father Flanagan's Boys Home.  And therein 11 

lies the Appellants' dilemma, because once the Zoning 12 

Administrator established that I am entitled to my permit for a 13 

six occupant youth residential care home, in order to be 14 

consistent, equitable and fair, and to remain within proper 15 

legal bounds, the Zoning Administrator is not allowed to rule on 16 

the right to build a youth residential care home on my lot, 17 

based on who the owner of the lot is. 18 

  Therefore, the Zoning Administrator would not be 19 

allowed to grant me that right, and deny it to Father Flanagan's 20 

Boys Home.  Ruling otherwise would be illegal and defy common 21 

sense.  Consequently, Father Flanagan's Boys Home would be 22 

allowed to build a second home next to the first, just as I 23 

would, and a third, and a fourth.  That is what the zoning 24 

regulations actually allow today, and that is what consistent to 25 
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the Fair Housing Amendments Act.  That is the only legitimate 1 

conclusion that the Zoning Administrator could have drawn, and 2 

the issuance of the four permits under appeal was based on this 3 

conclusion.  His ruling was consistent with the regulations, and 4 

with long established practice.  His decision was blind to the 5 

ownership of the record lots as it should; therefore, it is 6 

equitable and fair.  The Zoning Administrator's decision should 7 

be upheld by this Board. 8 

  Finally, I would just like to make one comment on 9 

statements that the Applicant's witnesses made a couple of weeks 10 

ago.  A lot has been said about lots, no pun intended, in how a 11 

lot may or may not be a record lot.  While that is true in the 12 

definitions, there are certain sections of the regulations that 13 

specifically speak to record lots, not just any lot.  14 

  The four permits under appeal were issued for the 15 

construction of four separate structures.  Section 32-2.3 does 16 

not allow the issuance of a building permit for the erection of 17 

any principal structure, and I quote: "Unless the land for the 18 

proposed erection has been divided so that each structure will 19 

be on a separate lot of record." 20 

  Each structure on a separate lot of record, for 21 

each separate structure a separate lot of record is required, 22 

not recommended, not allowed, but required.  The Zoning 23 

Administrator could not have issued the permits to build the 24 

four structures unless the land was subdivided as the Applicant 25 
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did. 1 

  The case that Mr. White cited a couple of weeks 2 

ago of the Hillendale Development illustrates exactly the 3 

important of record lots, because a subdivision of Hillendale 4 

into record lots would not be possible.  Since the proposed lots 5 

would not fully comply with the variance applicable regulations, 6 

the development had to undergo a special exception approval by 7 

BZA.  In order to obtain a record lot, the Zoning Administrator 8 

has to certify in the subdivision process, has to certify that 9 

the proposed area, street frontage and dimensions of the lot 10 

conform to the minimums required for the zoning district by the 11 

regulations.  In that way, the owner of a lot of record has a 12 

pre-certified property, to which the zoning regulations and all 13 

of their quantitative provisions can be readily applied 14 

objectively by the Zoning Administrator, to make determinations 15 

on matter of right development. 16 

  Where development occurs using other types of 17 

lot, example tax lots, it's usually because a record lot 18 

subdivision cannot be performed.  In most of those cases of non-19 

record lot, the Zoning Administrator is not able to rule 20 

entirely on the development, and the application is referred to 21 

BZA for special relief.  This is not the case of the four 22 

permits before the Board, and it's always important not to lose 23 

sight of what's actually at hand.  The Applicant in this case 24 

has permits issued for four lots of record. 25 
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  In conclusion, it's my opinion that the approved 1 

set of plans produced by the architect for the four youth 2 

residential care homes in four lots of record fully complies 3 

with the zoning regulations.  The Zoning Administrator applied 4 

the regulations correctly, and made the right determinations 5 

with respect to the four building permit applications before 6 

him.  The zoning regulations allow the proposed four youth homes 7 

as a matter of right.  And furthermore, this conclusion is 8 

consistent with federal law and housing civil rights.  And in my 9 

opinion, there's no basis for a reversal of the decision of the 10 

Zoning Administrator to approve the four building permits.   11 

  Thank you for the opportunity to address the 12 

Board, and I will answer any questions the Board has now. 13 

  CHAIRPERSON GRIFFIS:  Thank you very much.  I 14 

think we did establish the fact that we'll have cross 15 

examination first, and then we'll have Board Members' question, 16 

so Ms. Ferster. 17 

  MS. FERSTER:  Thank you, Mr. Lourenco.  Your 18 

resume, and in your testimony, you indicate that you were with 19 

the Building and Land Regulation Administration, and in your 20 

career with the District of Columbia, were you involved in this 21 

particular decision that's at issue in this appeal? 22 

  MR. LOURENCO:  I don't believe I was involved in 23 

any decision regarding this site, no.  Personally, directly, no. 24 

  MS. FERSTER:  And did you supervise any of the 25 
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personnel who were involved in this particular decision? 1 

  MR. LOURENCO:  I don't believe I was supervising 2 

them at the time they made the decision, no.  I did supervise 3 

them earlier, yes. 4 

  MS. FERSTER:  Now you testified that you believe 5 

that if this Board sustains this appeal, that this will be a 6 

violation of Federal Fair Housing Laws.  Are you an expert in 7 

Federal Fair Housing Law? 8 

  MR. LOURENCO:  No, I'm not. 9 

  MS. FERSTER:  Okay.  And are you aware that if 10 

Boys Town believes that any action by this Board, or the Zoning 11 

Administrator ?-  12 

  MR. FEOLA:  Objection. 13 

  MS. FERSTER:  I haven't finished my question. 14 

  MR. FEOLA:  She's going to ask about the Fair 15 

Housing Act.  He just said he's not an expert in it. 16 

  CHAIRPERSON GRIFFIS:  Right.  I think that's 17 

fairly clear, if you're going to continue in that vein that he 18 

won't be, or shouldn't be answering it as the expert witness in 19 

front of us.  Is that where you're going, Ms. Ferster? 20 

  MS. FERSTER:  No. 21 

  CHAIRPERSON GRIFFIS:  Where are you heading? 22 

  MS. FERSTER:  Well, I'd be happy to answer that 23 

question and then pause briefly so that Mr. Feola can object. 24 

  CHAIRPERSON GRIFFIS:  Okay.  Why don't we hear 25 
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it? 1 

  MS. FERSTER:  Okay.  My question was whether or 2 

not Mr. Lourenco was aware that there's a mechanism in D.C. law 3 

for aggrieved persons who believe that any action by the Zoning 4 

Administrator, or by the Zoning Board violates Fair Housing 5 

concerns, to request a reasonable accommodation.  Would you like 6 

to object to that question? 7 

  MR. FEOLA:  Go ahead. 8 

  MR. LOURENCO:  Yes, I'm aware that there's a 9 

mechanism.  The fact that the Applicant chose not to activate 10 

that mechanism doesn't mean that an action isn't a violation of 11 

the Fair Housing Act, but ?-  12 

  MS. FERSTER:  Which you're not an expert on. 13 

  MR. LOURENCO:  Of course. 14 

  MS. FERSTER:  You testified that the concept of 15 

the "record lot" is fundamental reference for the Zoning 16 

Administrator.  That's correct? 17 

  MR. LOURENCO:  Could you rephrase that? 18 

  MS. FERSTER:  My summary of some of your 19 

testimony was that you believe that the concept of the "record 20 

lot", or "lot of record" is a fundamental reference for the 21 

Zoning Administrator.  Is that correct?  Does that summarize 22 

your ?- accurately summarize it? 23 

  MR. LOURENCO:  Yes, that's a fair summation.  24 

Yeah. 25 
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  MS. FERSTER:  And you referenced a number of 1 

regulations that you believe reflect that the importance of the 2 

record lot, including Section 101 of the zoning regulations. 3 

Isn't that correct? 4 

  MR. LOURENCO:  That's correct, yes.  That's one 5 

of the sections. 6 

  MS. FERSTER:  Okay.  Now isn't it correct that 7 

Section 101 of the zoning regulations refers to lots, rather 8 

than record lots? 9 

  MR. LOURENCO:  Section 101.1? 10 

  MS. FERSTER:  Anywhere in Section 101, is there a 11 

?-  12 

  MR. LOURENCO:  Now you're asking anywhere, or 13 

101.1, because that's the only one I mentioned. 14 

  MS. FERSTER:  Okay.  Well, 101.1, does that refer 15 

specifically to record lots? 16 

  MR. LOURENCO:  I don't see the lots there, but I 17 

may be missing something. 18 

  MS. FERSTER:  Okay.  Now I recall that you did 19 

refer to Section 3-2.02 very specifically as a regulation that 20 

referred to record lot.  Can you point to any other specific 21 

regulation in Section 101 that refers to record lots as being a 22 

principal of interpretation and application? 23 

  MR. LOURENCO:  I referred to Section 32-2.3, 24 

which is very specific section of zoning regulations, and that 25 
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specific section gives the Zoning Administrator absolute 1 

guidance on what he can or cannot do before a building permit 2 

can be issued.  And I interpret that as before Zoning 3 

Administrator can approve the building permit, for a new 4 

principal building, or an addition or expansion, principals of 5 

interpretation and application of the zoning regulations.  Do 6 

you have that in front of you? 7 

  MR. LOURENCO:  Yes, I do. 8 

  MS. FERSTER:  Okay.  Does this refer to record 9 

lots or lots? 10 

  MR. LOURENCO:  It refers to where a lot if 11 

divided, so it refers to a lot that is divided.  I believe that 12 

means a lot that is a result of the subdivision.  Common sense. 13 

 As you can ?- I have one more reason why I believe this means 14 

record that is the result of a subdivision.  I can create tax 15 

lots totally in violation of this, and no one prevents me from 16 

doing it.  I just walk into the tax office, and I can get 17 

interior lots without frontage, with smaller than required for 18 

the zone, so when here it says where a lot is divided, the 19 

division shall be effected in a manner that will not violate the 20 

provisions of these regulations.  I'm ?- I firmly believe that 21 

this section refers to an official subdivision of a lot to 22 

create a record lot, because I can create lots in violation of 23 

this, which are not in violation of the law or regulations, 24 

because the government does it all the time.  But they are not 25 
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the product of divisions. 1 

  MS. FERSTER:  Okay.  Let's refer to 101.3(c), 2 

that refers to lots as well. Isn't that correct? 3 

  MR. LOURENCO:  I'm sorry, 101.3(c)? 4 

  MS. FERSTER:  Yes. 5 

  MR. LOURENCO:  Refers to lots.  That's correct. 6 

  MS. FERSTER:  Okay.  And it doesn't say record 7 

lot, does it?  It just says lot. 8 

  MR. LOURENCO:  Oh, no, no.  No, it doesn't. I 9 

believe there it applies to both.   10 

  MS. FERSTER:  And so you're aware that record lot 11 

is separately defined from lot in the zoning regulations. 12 

  MR. LOURENCO:  Yes, there are two definitions. 13 

  MS. FERSTER:  Now you testified about a 14 

hypothetical where a developer or owner submitted subsequent 15 

applications for community based residential facilities, one 16 

right next to another. That's correct? 17 

  MR. LOURENCO:  That's correct. 18 

  MS. FERSTER:  Are you aware of any such example 19 

actually occurring? 20 

  MR. LOURENCO:  Of what, of one developer applying 21 

for a development next door to another developer? 22 

  MS. FERSTER:  No, specifically a developer of a 23 

community based residential facility who submits one application 24 

right after another for a second community based residential 25 
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facility right next to the one beside him, the hypothetical that 1 

you testified.  Is that an actual example that you've 2 

experienced, or you're aware of? 3 

  MR. LOURENCO:  That was not an actual example.  I 4 

think in my presentation it was very clear that it was 5 

hypothetical.  I was a developer, and everybody knows I don't do 6 

that kind of development.  In fact, I don't do any kind of 7 

development. 8 

  MS. FERSTER:  I'm asking you actually from your 9 

perspective as somebody who's been involved in the Zoning 10 

Administrator function, not as your developer function. 11 

  MR. LOURENCO:  Yes.  Yes, there are cases where 12 

applicants have come in subsequently to the establishment of a 13 

CBRF and submitted applications for other CBRFs within ?- either 14 

next door or within small radius. 15 

  MS. FERSTER:  Can you be more specific and 16 

provide the location and the name of that example where that 17 

actually occurred? 18 

  MR. LOURENCO:  I don't recall exactly the case, 19 

but these were not youth residential care facilities for six 20 

individuals, and they got into trouble because they couldn't do 21 

it because of the exclusion radiuses, but they were not the same 22 

type of facility.  They were subject to other sections of the 23 

regulations. 24 

  MS. FERSTER:  So that particular hypothetical is 25 
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not something you've actually ever heard of happening before. 1 

  MR. LOURENCO:  No. 2 

  MS. FERSTER:  Okay.  How about the situation 3 

that's directly in front of us today, where a developer 4 

simultaneously submits four building permit applications for 5 

community based residential facilities for six or fewer 6 

residents.  Has that ever occurred in your experience with the 7 

Zoning Administrator's office? 8 

  MR. LOURENCO:  Not while I was there, no. 9 

  MS. FERSTER:  So this is a case without 10 

precedent.  Is that correct? 11 

  MR. LOURENCO:  Not to my knowledge. 12 

  MS. FERSTER:  Yes, this is a case without 13 

precedent in your experience.  Is that correct? 14 

  MR. FEOLA:  Objection.  He answered it. 15 

  CHAIRPERSON GRIFFIS:  Yeah.  I don't know if it 16 

was clear, the actual question was answered.  Not to your 17 

knowledge, is not a precedent. 18 

  MR. LOURENCO:  I can't answer that question. 19 

  CHAIRPERSON GRIFFIS:  Okay. 20 

  MR. LOURENCO:  There's 10,000 permits issued each 21 

year, and I don't know the details exactly. 22 

  CHAIRPERSON GRIFFIS:  Right.  The point is you 23 

can't answer the question whether this is a precedent or not ?-  24 

  MR. LOURENCO:  Exactly.  Exactly. 25 
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  CHAIRPERSON GRIFFIS:  ?- because you don't have 1 

the knowledge of whether it's happened before. 2 

  MR. LOURENCO:  Exactly. 3 

  CHAIRPERSON GRIFFIS:  Okay. 4 

  MS. FERSTER:  But you do testify that you don't 5 

personally have any knowledge of any other situation that's 6 

quite like this.  Is that correct? 7 

  MR. LOURENCO:  I do not personally have knowledge 8 

of a situation exactly like this, no. 9 

  MS. FERSTER:  I don't have any further questions. 10 

  11 

  CHAIRPERSON GRIFFIS:  Good afternoon, Ms. Brown. 12 

  MS. BROWN:  Good afternoon, Mr. Chair, Members of 13 

the Board.  Mr. Lourenco, I only have one question for you.  14 

Where there is a general provision within the zoning 15 

regulations, and then a specific provision with respect to the 16 

issuance of building permits, which controls? 17 

  MR. LOURENCO:  This is not just in the zoning 18 

regulations, in the enforcement of any regulations, a specific 19 

provision always take precedence over the generic provision, 20 

unless it's stated in the provision that the other one controls. 21 

  MS. BROWN:  And in this particular case, Section 22 

3202.3 which speaks to record lots and the issuance of building 23 

permits, wouldn't that supersede any other provisions in the 24 

regulations? 25 
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  MR. LOURENCO:  It would supersede provisions to 1 

the contrary, yeah. 2 

  MS. BROWN:  Okay.  Just lastly, in your expert 3 

opinion, there is no other way which Father Flanagan's Boys Home 4 

could have submitted an approval by application, could it? 5 

  MR. LOURENCO:  To build the four structures, 6 

separate structures as they are proposing to do? 7 

  MS. BROWN:  Yes. 8 

  MR. LOURENCO:  No. 9 

  MS. BROWN:  I have nothing further. 10 

  CHAIRPERSON GRIFFIS:  Thank you.  Okay.  What I'd 11 

like to do, we'll just run through Board Members' questions 12 

first, and then give you the opportunity ?- my question was 13 

whether we'd have you redirect now or after our's, so let's do 14 

it all at once, if that's okay with you, Mr. Feola, for your 15 

witnesses. 16 

  MR. FEOLA:  Yes, sir. 17 

  CHAIRPERSON GRIFFIS:  Okay.  Board Members?  18 

Caffeine.  Questions of Mr. Lourenco, our first zoning expert?  19 

Okay.  Sometimes we need to break the ice for the Board Members, 20 

so I'll try and do that. 21 

  You had testified in your written pieces that you 22 

reviewed building plans that were filed as part of the building 23 

application.  Is there any other information that you look at in 24 

reviewing permit applications? 25 
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  MR. LOURENCO:  When you ?- the permit application 1 

is a form that's called the application.  It has a bunch of 2 

forms attached to it, and plans that depict graphically 3 

dimension and so on of the project, which is really where you 4 

see the ?- what exactly is going to be reviewed.  When 5 

performing a zoning review, you have to look at the intents, the 6 

uses that are proposed for the building, as well as ?- and those 7 

are stated in the building permit application, and the plans.  8 

And, of course, you have to follow the zoning regulations, and 9 

that's kind of your ?-  10 

  CHAIRPERSON GRIFFIS:  So to understand fully, the 11 

total amount of information, documents, et cetera, that you 12 

review would be encompassed within the permit application and 13 

the plan submitted as part of that application. 14 

  MR. LOURENCO:  Anything that wasn't encompassed 15 

would result in a request for further information, for 16 

additional documents and the like. 17 

  CHAIRPERSON GRIFFIS:  Okay.  As part of ?- and on 18 

page 2 of 9 of your report, you indicate that the correct path 19 

of the application for zoning regulations.  You don't need to 20 

pull that up.  The point being, the first step that you have is 21 

determining that the proposed use is a matter of right, 22 

basically a use determination.  Correct?  It doesn't matter. 23 

  MR. LOURENCO:  That's right. 24 

  CHAIRPERSON GRIFFIS:  It's one of the steps, if 25 
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not the first.  But how do you check yourself?  How do you 1 

determine that you've made the correct determination of the 2 

proposed use on an application? 3 

  MR. LOURENCO:  You look at the declared intent of 4 

the Applicant, the use that is stated in the application, which 5 

then needs to be correlated to what the plans show.  The plans 6 

cannot show something that's inconsistent with that declared 7 

use.  And, of course, once you establish that you understand 8 

what the use is, that's going to guide the rest of the review.  9 

It's going to guide the approval, and ultimately is going to 10 

guide the issuance of a certificate of occupancy once the 11 

construction is approved before the space can be used, and any 12 

subsequent inspections that the zoning inspectors may make to 13 

the site, and they better find the right use there. 14 

  CHAIRPERSON GRIFFIS:  Okay.  So you start with 15 

the declared intent to the application.  You look at obviously 16 

the reference plans.  To use a hypothetical, if they were 17 

talking about a single family and you saw five kitchens in it, 18 

you would probably assume that that's not a single family use, 19 

so you get that off of the plans that they determine or reflect 20 

the declaration in the application.  And then finally, third 21 

step, you indicated that it's actually inspections, and that's 22 

during construction or after? 23 

  MR. LOURENCO:  After. 24 

  CHAIRPERSON GRIFFIS:  Okay. 25 
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  MR. LOURENCO:  If it's not a single family 1 

dwelling. 2 

  CHAIRPERSON GRIFFIS:  Okay.  Others take an 3 

opportunity for questions? 4 

  MEMBER ETHERLY:  Mr. Chair, if I may.  Mr. 5 

Lourenco, good afternoon.  In your written submission, I want to 6 

kind of run through a couple of quick items if I could.  On page 7 

3, you lay out very clearly the five tiers of organizational 8 

structure as they relate to youth residential care homes.  Can 9 

you ?- based on your experience and your expertise, can you 10 

speak a little bit to why we have here in the District five 11 

tiers of residential care facilities?  And let me put a little 12 

more meat on that bone.  By that question I mean what's the 13 

rational behind breaking up the numerical groupings such that 14 

you deal with homes that are six or less.  You have an 15 

additional group that deals with a higher number and so forth? 16 

  MR. LOURENCO:  Okay.  The rational of dealing 17 

with homes of six and less, has to do with the ?- the way the 18 

zoning regulations define family nucleus that is allowed to 19 

occupy a single family dwelling, basically is predicated upon 20 

six individuals related by blood or marriage to the owner of the 21 

residence.  And that is a right that is clearly stated in the 22 

zoning regulations.  The reason why I believe the first tier 23 

exists and cut off at six, is exactly to ?- for certain specific 24 

types of CBRFs, not all of them, but certain specific types of 25 
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CBRFs, use the same type of criteria, same level of threshold to 1 

make sure that the regulations aren't discriminating against 2 

certain type of facility just because it's that type of 3 

facility, not because of the size of the facility. 4 

  The other thresholds, the other cut-off points of 5 

the other tiers have to do with now an increased level of 6 

scrutiny on larger facilities, as you travel from commercial to 7 

residential, and from residential all the way down to R-1, so 8 

those other tiers occur based on the fact that we're outside of 9 

the scope of that up to six occupant conditions, where there are 10 

concerns regarding discrimination based on the type of 11 

occupants.  And it has more to do with the level of 12 

concentration that is deemed acceptable in any single lot of the 13 

right size in the other zones as they become less and less 14 

restrictive. 15 

  MEMBER ETHERLY:  Okay.  You mentioned the term 16 

"concentration", so it's fair to say that part of the rationale 17 

conceivably for the different tiers is that you also have an 18 

effort on the part of the zoning regulations to address concerns 19 

of density and concentration.   20 

  MR. LOURENCO:  That's correct. 21 

  MEMBER ETHERLY:  Okay.  Let me pause there for a 22 

moment.  On page 8 of your statement, you make reference to some 23 

of the arguably absurd outcomes that could come about if the 24 

Appellant's interpretation, or if the Appellant's argument were 25 
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accepted.  One such outcome involves the hypothetical of a large 1 

supermarket chain.  Let's say for example, Acme Food Company 2 

decides to establish a number of stores here in the District of 3 

Columbia, and you note that if you accept the Appellant's 4 

argument, you would conceivably have to treat all of those 5 

stores as potentially one facility.  Is the ?- isn't the 6 

Appellant's interpretation or argument different from that 7 

scenario, because there is a commonality not only of ownership, 8 

management, and administration, but also placement here, so in 9 

the scenario ?- in one of the absurd outcomes, and I appreciate 10 

you making that observation, because I think that is rightfully 11 

something that needs to be considered, but in terms of that 12 

potential outcome, wouldn't that not happen under the 13 

Appellant's interpretation, because what we're talking about 14 

here is a set of four buildings, facilities that are all 15 

concentrated in the same area?  If you understand what I'm 16 

getting at. 17 

  MR. LOURENCO:  I think I do, and let's see if I 18 

can respond to that.  First of all, it's very clear that ?- and 19 

I didn't intend to say that it's the same thing.  It's very 20 

clear that this is different from a supermarket chain.  We're 21 

talking about a different thing. 22 

  Secondly, the zoning regulations concern 23 

themselves with concentration throughout.  That is the nature of 24 

the zoning regulations.  However, the zoning regulations contain 25 
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mechanisms to control that concentration, and those mechanisms 1 

tell me that if I'm in a Zone R-1-A, and I have a 5,000 square 2 

foot lot, I'm out of luck.  I can't build a building there, even 3 

though anywhere else in the city, I would be able to build my 4 

residence in a 5,000 square foot lot, which is a pretty sizeable 5 

lot.  And that is the way the zoning regulations address 6 

concentration. 7 

  You go to the lot next door, and no one cares if 8 

my lot is 5,000 or not, they apply the same rule again, is it 9 

7,500 or not?  If it is, then you are entitled to build your 10 

residence there.  Of course, I could build my residence on my 11 

5,000 square foot lot too, if I came here and you were so 12 

gracious as to let me do it, but that is the mechanism that's in 13 

the regulations.  But that is not the only consideration that 14 

the zoning regulations contain.  The zoning regulations contain 15 

other considerations.  One of the considerations very clearly 16 

taken by the Zoning Commission in Order 725 is that there are 17 

certain facilities, certain circumstances under which there are 18 

other considerations that overrule, and that consideration was 19 

that you could not have criteria to limit the establishment of 20 

residential facilities of certain kinds of which the youth care 21 

residential facility is one.  You cannot apply criteria that are 22 

more strict than what you would to a student group home, or my 23 

extended family, if I had one. 24 

  MEMBER ETHERLY:  Okay.  Okay. 25 
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  MR. LOURENCO:  So the zoning regulations have 1 

both concerns, and in this case, the Zoning Commission came very 2 

clearly on the side of thou shall not establish distance 3 

exclusions from facilities of less than seven residents. 4 

  MEMBER ETHERLY:  Okay.  Let me leave that line 5 

for a moment and come back to ?- come to this issue of 6 

additional considerations.  You note back on page 2, and this 7 

will be my last question, Mr. Chairman, for the moment.  You 8 

note on page 2 of your testimony, and I'll just read very 9 

quickly verbatim, "Other considerations extraneous to the zoning 10 

regulations and to the authority of the Zoning Administrator, 11 

such as strategic planning and comprehensive planning components 12 

not adopted by the Zoning Commission should also be absent from 13 

the Zoning Administrator's decision process." 14 

  I wanted to raise for your consideration Section 15 

112.6(c) of the comprehensive plan, which states in part that: 16 

"In issuing or processing any building or construction permit, 17 

or any Certificate of Occupancy, the Zoning Administrator", and 18 

I'm paraphrasing here, "shall evaluate the proposal in 19 

conjunction with the applicable sections of the comprehensive 20 

plan, and comprehensive plan maps." 21 

  Does that cause you any concern?  Does that 22 

suggest perhaps a need to perhaps refine your remarks in your 23 

written submission?  Or is that maybe not an inconsistency from 24 

your standpoint? 25 
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  MR. LOURENCO:  I don't think it's an 1 

inconsistency.  I don't have that section before me, and  what I 2 

believe it says, the Zoning Administrator, the Zoning 3 

Commission, Board of Zoning Adjustment in that order, or some 4 

other order.  And I believe that it's incumbent upon the three 5 

of those entities to do whatever is necessary to bring the 6 

components of the comprehensive plan into some form of 7 

regulatory text to be incorporated as it has been done very 8 

often into the zoning regulations.   9 

  With all due respect, I think that of the three 10 

entities that are stated there, there's one that clearly has 11 

duties assigned to them, which is the Zoning Commission, to do 12 

that.  And then there is one that has duties assigned to enforce 13 

what gets into the zoning regulations as a result of that, or 14 

any other process.  And then there's a third one that has duty 15 

to make sure that that is done, or provide relief when it's 16 

necessary, and that would be this Board.  So I think when 17 

collectively the three entities are stated there as having to do 18 

that, I don't think that the intent of that section of the 19 

comprehensive plan is to overrule the distribution of duties 20 

among those three entities, and I think that we're trying to, 21 

you know, look at the one that has the least power to do 22 

anything about it and say why don't you do something.  I think 23 

?- you know, I think it's unfair to put that burden alone on the 24 

Zoning Administrator.  And having been there, I know what the 25 
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limitations are. 1 

  MEMBER ETHERLY:  Okay. 2 

  MR. LOURENCO:  Other than possible bring to the 3 

attention as this hearing is bringing to the attention of both 4 

the Zoning Commission and the Board of Zoning Adjustment, 5 

inconsistencies and problems that can result from the 6 

inconsistency.  I do believe the Zoning Administrator has to 7 

follow whatever the Zoning Commission serves them. 8 

  MEMBER ETHERLY:  So it would be your contention 9 

that the Zoning Administrator, when faced with something along 10 

these lines where you see the language regarding the 11 

comprehensive plan, the Zoning Administrator should not attempt 12 

to reconcile that inconsistency, so to speak, but should rather 13 

leave to the Zoning Commission or to other bodies to work out. 14 

  MR. LOURENCO:  That's correct, because the Zoning 15 

Commission is not going to make any decisions on creating new 16 

language for the zoning regulations, but is solely on the 17 

comprehensive plan.  He's going to have to harmonize the 18 

comprehensive plan with other things, federal law, so on and so 19 

forth, which the Zoning Commission cannot ignore.  And the 20 

Zoning Administrator cannot guess where the Zoning Commission is 21 

going to fall ultimately in relation to that ?- to any 22 

particular provision of the comprehensive plan. 23 

  MEMBER ETHERLY:  Okay.  One final question, Mr. 24 

Chair.  So if we have ?-  25 
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  CHAIRPERSON GRIFFIS:  Is it off this point? 1 

  MEMBER ETHERLY:  No, no, no, no.  It's still 2 

following up on the issue of comprehensive plan.  What I'm 3 

trying to do is to an extent play a little bit of devil's 4 

advocate in my head.  You've heard some of the testimony that 5 

was presented by the Appellant, and quite a bit of that 6 

testimony spoke to the importance of the  comprehensive plan, 7 

and in particular, the Ward 6 plan.  There's some significant 8 

language in the Ward 6 plan which speaks to the issue of 9 

concentration, and density as it relates to CBRFs.  If you have 10 

language in the comprehensive plan, once again coming back to 11 

Section 112C, which says that: 12 

  "In issuing or processing any building or 13 

construction permit, or any C of O, the Zoning Administrator 14 

shall evaluate the proposal in conjunction with the applicable 15 

sections of the comprehensive plan." 16 

  But what you're saying is that that should not 17 

necessarily take place, if you're the Zoning Administrator. 18 

  MR. LOURENCO:  Okay.  I may not be answering your 19 

question, but let me answer with another question.  I tried to 20 

make myself a little bit more familiar with the comprehensive 21 

plan for this hearing, and there are other provisions there that 22 

say, for instance, that you should ?- and I can't recall at all 23 

how it was stated, but something to the effect that the use of 24 

public transportation ?-  25 
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  MEMBER ETHERLY:  Yes. 1 

  MR. LOURENCO:  ?- or common transportation should 2 

be encouraged and so on.  Now when you compare the proposed 3 

deals for these 29,000 square feet with the possible 4 

construction of 100 apartment buildings, or 18 townhouses with 5 

two units each, 36 families moving into the neighborhood, all of 6 

those intents have to do with mitigating impact on traffic, when 7 

compared to it, four residences with eight adults and 24 8 

children, that probably can't afford a car, and will most likely 9 

use public transportation when they move around.  I think it can 10 

be argued that taking into account the comprehensive plan would 11 

result in saying that this is a much more desirable development 12 

than other developments that would be matter of right. 13 

  MEMBER ETHERLY:  So you cut the comp plan and 14 

argue a different way. 15 

  MR. LOURENCO:  Exactly. 16 

  MEMBER ETHERLY:  I understand. 17 

  MR. LOURENCO:  What you're referring to is one 18 

interpretation of the comprehensive plan which I don't think has 19 

been established here is the correct interpretation of the 20 

comprehensive plan.  And number two, there is ?- there are other 21 

components that haven't been examined that could lead to exactly 22 

the opposite conclusion.  Therefore, I think that the Zoning 23 

Administrator, in order to steer clear of disaster, should stick 24 

to what in the comprehensive plan made its way through the 25 
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Zoning Commission process into the regulations.  That is what 1 

the general thrust of my statement was. 2 

  MEMBER ETHERLY:  Okay.  Thank you.  Thank you, 3 

Mr. Chair.  I appreciate that little bit of an indulgence on the 4 

comp plan, but I wanted to kind of follow that logic out, 5 

because once again, we heard some extensive testimony to that 6 

regard, specifically back to Mr. Furness' testimony, and I just 7 

wanted to make sure I had the correct resolution of that issue 8 

in my head, so thank you, Mr. Chair. 9 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Feola. 10 

  MR. FEOLA:  Mr. Chairman, this is a little out of 11 

where we were but since it has come up, it is our opinion that 12 

the interpretation of the comprehensive plan is a purely legal 13 

matter, and we would like to submit a legal brief to the Board 14 

on that.  Of course, the other side gets a chance to respond to 15 

it, about how to interpret the comprehensive plan.  This is an 16 

issue that's been before the Court of Appeals, and it's 17 

currently now before the Court of Appeals on an appeal from 18 

sustaining on a ruling from this Board, so it is more 19 

complicated than a lay witness' saying well, the Ward 6 element 20 

takes precedent, when really the comprehensive plan doesn't say 21 

that, you know. 22 

  CHAIRPERSON GRIFFIS:  That's fine. 23 

  MR. FEOLA:  Every ward has no concentration of 24 

CBRFs in my ward, so I think we would like to submit for the 25 
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record a legal brief on this issue for your consideration.  And, 1 

of course, counsel for the other side has opportunity to 2 

respond. 3 

  CHAIRPERSON GRIFFIS:  I think that would be 4 

helpful, but I think there's two issues that are being talked 5 

about.  I think Mr. Etherly actually was going, before we 6 

actually get to the interpretation of the comprehensive plan for 7 

this application, was whether the Zoning Administrator actually 8 

needed to review the comprehensive plan.  And that, I don't 9 

think ?- and if ?- I want to follow up with that, Mr. Lourenco, 10 

because you have, I think, adequately stated the fact that all 11 

three entities, the Zoning Administrator, the BZA, and the 12 

Zoning Commission are listed in 112.6C, each having distinct 13 

roles to play in the grand world of zoning. But what I'm hung up 14 

on and I don't think you've answered yet is the fact that the 15 

BZA and the Zoning Commission do not issue or process 16 

construction permits.  Is that correct? 17 

  MR. LOURENCO:  The Zoning Administrator. 18 

  CHAIRPERSON GRIFFIS:  Okay. 19 

  MR. LOURENCO:  Let me ?-  20 

  CHAIRPERSON GRIFFIS:  Okay. 21 

  MR. LOURENCO:  The Zoning Administrator has a 22 

role to play on the issuance of a building permit, and I would 23 

argue that so does the BZA.  There are many building permits 24 

that cannot be processed unless BZA intervenes. 25 
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  CHAIRPERSON GRIFFIS:  I see. 1 

  MR. LOURENCO:  There are certain building permits 2 

that cannot be processed unless the Zoning Commission intervenes 3 

?-  4 

  CHAIRPERSON GRIFFIS:  I see. 5 

  MR. LOURENCO:  ?- that have to go through a 6 

period, they have to go through revision of a campus plan, that 7 

have to get a special exception or a variance, so all three may 8 

get involved in the process of issuing a permit at some point. 9 

  CHAIRPERSON GRIFFIS:  Okay.  And I think  10 

that ?-  11 

  MR. LOURENCO:  And quite often the Zoning 12 

Administrator, of course. 13 

  CHAIRPERSON GRIFFIS:  Right.  And that makes your 14 

point very clear, so your ?- the last point that I heard 15 

obviously is that in that process then the Zoning Administrator 16 

does not look to the comprehensive plan, but looks to the zoning 17 

regulations that have been adopt ?- or have been written based 18 

on the comprehensive plans but written by the Zoning Commission, 19 

and therefore, that's what the ZA's responsibility would be. 20 

  MR. LOURENCO:  That's correct.  The Zoning 21 

Administrator has to show deference to the Zoning Commission 22 

completely in that respect, in my opinion. 23 

  CHAIRPERSON GRIFFIS:  Okay.  Let's get back into 24 

this use issue and ask you very quickly, and I think you'll find 25 
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commonality in some of these questions with the witnesses, but 1 

in reviewing this, what is your definition of facility as it is 2 

stated in community based residential facility?  And I can be 3 

specific, as I was asking before whether it goes to structure or 4 

use?  And then finally when you do that, I would ask for the 5 

cite of a regulation, if you can find that. 6 

  MR. LOURENCO:  Okay.  Community based residential 7 

facility is a defined entity.  You don't need to go to the 8 

dictionary to figure out the definition of facility if it's 9 

being used in the context of CBRF. 10 

  CHAIRPERSON GRIFFIS:  Right. 11 

  MR. LOURENCO:  So it's defined in there. 12 

  CHAIRPERSON GRIFFIS:  CBRF is defined ?- 13 

  MR. LOURENCO:  Exactly. 14 

  CHAIRPERSON GRIFFIS:  --- in its entirety. 15 

  MR. LOURENCO:  Exactly. 16 

  CHAIRPERSON GRIFFIS:  Okay. 17 

  MR. LOURENCO:  And this is what we're talking 18 

about for CBRFs. 19 

  CHAIRPERSON GRIFFIS:  Right. 20 

  MR. LOURENCO:  Therefore, this is the definition 21 

that counts. 22 

  CHAIRPERSON GRIFFIS:  And part of that definition 23 

of community based residential facility is the word "facility." 24 

 Does facility go to the structure or building, or does it go to 25 
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use? 1 

  MR. LOURENCO:  I'm not sure I understand the fine 2 

line between the two.  Zoning obviously is concerned from the 3 

mentally with uses, usually cannot occur unless there's a 4 

structure to shelter them.  I have difficulty separating one 5 

from the other.  If I don't have a use in a structure, there's 6 

no zoning rule to make.  But if I don't have a structure, I 7 

normally can't house a youth other than maybe surface parking 8 

and stuff like that.  But even there, I can say there's a slab 9 

on grade, and drainage and so on to contend with in entrances, 10 

and so without the structure ?-  11 

  CHAIRPERSON GRIFFIS:  I think I understand where 12 

you're going ?-  13 

  MR. LOURENCO:  ?- I can't conceive of a use.  But 14 

if it's not because of use, I don't even know how to start to 15 

apply the regulations. 16 

  CHAIRPERSON GRIFFIS:  So am I correct in 17 

understanding you to say that perhaps it's a hybrid in your 18 

interpretation of both, that it is structure and use because 19 

they are connected, as you say? 20 

  MR. LOURENCO:  Yeah.  I think ?- I mean, we can 21 

split hairs.  We can analytically try to break down everything, 22 

but ultimately a decision by the Zoning Administrator has to be 23 

this structure housing this use.  You can't go to the Zoning 24 

Administrator and say I want to build this structure.  For what 25 
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use?  I don't know.  No, you can't do that.  You have to state 1 

what use the structure is going to be for, otherwise, the Zoning 2 

Administrator doesn't even know if you can do it. 3 

  CHAIRPERSON GRIFFIS:  Right. 4 

  MEMBER LEVY:  Mr. Chair. 5 

  CHAIRPERSON GRIFFIS:  Yeah. 6 

  MEMBER LEVY:  Maybe I can try and build on that 7 

by just asking the question, if you consider this, in fact, to 8 

be one CBRF rather than four CBRFs, why is that?  What makes it 9 

?- I beg your pardon.  Is this one or four CBRFs? 10 

  MR. LOURENCO:  I think it's four. 11 

  MEMBER LEVY:  Okay.  And why?  Sorry about that. 12 

 Why do you consider it four CBRFs? 13 

  MR. LOURENCO:  From a zoning standpoint, and I 14 

think I elaborated enough about that, but from a zoning 15 

standpoint, I have to judge whether a facility is acceptable or 16 

not, the use, the building to house the use, based on how much 17 

of the use is being proposed for the lot that's before me.  The 18 

Applicant has four lots of record, and I have to judge each lot 19 

of record and each facility based on the size of the lot of 20 

record. 21 

  The Applicant could have come to the District 22 

with four lots of record, one of which was too small.  The 23 

Zoning Administrator has to look at each one, one by one and say 24 

these three are okay.  That one you can't.  This lot is too 25 
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small.  Or three of the houses might have the right side yard or 1 

rear yard and the fourth didn't, and the Zoning Administrator 2 

would have to make independent separate decisions in accepting 3 

three and turning down the fourth.  And that is what happened.  4 

The Zoning Administrator was presented with one lot, with one 5 

building for six children for a certain use, and had to make a 6 

decision.  He made a decision based on the zoning regulations, 7 

which clearly tell him this is as far as you look, because for 8 

six youth ?- for youth care home for six residents, you do not 9 

have to apply exclusion radiuses.  If for the fourth house, the 10 

Applicant had said here I want to put ten youths, then he goes 11 

to the zoning regulations and there is one criteria there that 12 

?- one criterion that says you have to be 500 feet from another 13 

one.  And he looks around, looks beyond the lot, in that case 14 

looks beyond the lot, looks around and finds another one that's 15 

350 feet away, turns it down.  That is why the Zoning 16 

Administrator did the right thing in looking at each one 17 

separately. 18 

  MEMBER LEVY:  Is it your opinion then that a 19 

facility cannot be housed in more than one building? 20 

  MR. LOURENCO:  No, that's not always true.  21 

Universities are one kind of facility where you can have full 22 

departments spread in three buildings.  That's a different 23 

issue. 24 

  MEMBER LEVY:  What ?- I guess why is that a 25 
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different issue?  Why is it that a university is an example of a 1 

facility that would be housed in  2 

  CHAIRPERSON GRIFFIS:   3 

  MR. LOURENCO:  University is dealt with in the 4 

zoning regulations in a totally different way.  There's a 5 

special section that contains rules for what you do when you 6 

have an institution of higher learning that has a campus, and 7 

the power to make decisions on zoning matters in those cases 8 

shifts from the Zoning Administrator to another entity, and 9 

those are clearly addressed specifically in a certain way by the 10 

zoning regulations.   11 

  The case of these four buildings and these four 12 

homes is exactly at the borderline of what the zoning 13 

regulations consider that does not require a radius check, a 14 

distance exclusion criterion to be triggered.  Therefore ?-  15 

  MEMBER LEVY:  Do you think that a community based 16 

residential facility could be housed in more than one building? 17 

  MR. LOURENCO:  Do I think in general? 18 

  MEMBER LEVY:  Yes. 19 

  MR. LOURENCO:  Sure.  Sure. 20 

  MEMBER LEVY:  It could be.  A CBRF could be 21 

housed in more than one building. 22 

  MR. LOURENCO:  Yes. 23 

  MEMBER LEVY:  Are there other uses that could 24 

also be housed in more than one building, besides a university? 25 
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  MR. LOURENCO:  Yes.  Other uses that could be 1 

housed in more than one building. 2 

  CHAIRPERSON GRIFFIS:  So how do we establish the 3 

number of facilities, or how would the Zoning Administrator look 4 

at this application and indicate that there were four 5 

facilities?  Is there any reason to look at the operations, or 6 

management, or ownership?  I mean, how is it even determined? 7 

  MR. LOURENCO:  The Zoning Administrator has 8 

absolutely no reason to look at how its managed, or operated, or 9 

whatever.  If the Applicant ?- it's ?- the zoning regulations do 10 

not regulate the way business is operated.  They regulate the 11 

uses.  They regulate ?-  12 

  CHAIRPERSON GRIFFIS:  Are there no ?-  13 

  MR. LOURENCO:  ?- limitation ?-  14 

  CHAIRPERSON GRIFFIS:  Are there no circumstances 15 

where management, operation, or ?- well, leave it at that, that 16 

would go to the use of an application? 17 

  MR. LOURENCO:  I guess there are.  Yeah, there 18 

are.  Parking, valet parking versus auto parking.  I guess there 19 

are some management considerations that may have something to 20 

do, but in this particular case, what you have is a facility of 21 

a size to which applying additional constraints means you're 22 

treating that facility differently from your home or my home.  23 

And that is an area that I do not think the Zoning Administrator 24 

should go into. 25 
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  CHAIRPERSON GRIFFIS:  Except it's an interesting 1 

point that you answered Mr. Levy's question, is that if I'm not 2 

mistaken, a single facility could occupy two different 3 

buildings, or in fact, two different lots. 4 

  MR. LOURENCO:  Yeah.  You may have an  5 

existing ?-  6 

  CHAIRPERSON GRIFFIS:  Or more. 7 

  MR. LOURENCO:  You may have an existing  8 

school ?-  9 

  CHAIRPERSON GRIFFIS:  Right. 10 

  MR. LOURENCO:  ?- with three buildings in the 11 

same lot, just an existing condition.  And the school closed, 12 

and the Board of Education decides to rent that to Mr. Sussman 13 

or somebody else to do something, and as a result, you may end 14 

up with a CBRF in three buildings.  The buildings were there 15 

before as an application.  The case comes here before the Board. 16 

 The Board is not going to force them to make that into one 17 

building. 18 

  CHAIRPERSON GRIFFIS:  Uh-huh.   19 

  MR. LOURENCO:  And they say my facility doesn't 20 

fit in one building, but it fits in the three buildings. 21 

  CHAIRPERSON GRIFFIS:  Okay.  Your evaluation ?-  22 

  MR. LOURENCO:  You would have that facility in 23 

three buildings, which is a totally different case from what you 24 

have here. 25 
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  CHAIRPERSON GRIFFIS:  So in your evaluation of 1 

this application, how did you establish that there were four 2 

facilities? 3 

  MR. LOURENCO:  Because there are four lots of 4 

record, and the Applicant comes in with ?- that is the reality 5 

the Zoning Administrator has before him.  AS I mentioned in my 6 

statement, if it wasn't Father Flanagan's Boys Home but it was 7 

four operators coming in simultaneously, five minutes apart, or 8 

ten minutes apart. 9 

  CHAIRPERSON GRIFFIS:  No, I understand that. 10 

  MR. LOURENCO:  But the same decision would have 11 

to be reached by the Zoning Administrator. 12 

  CHAIRPERSON GRIFFIS:  But you have one owner, one 13 

?-  14 

  MR. LOURENCO:  I cannot rule ?-  15 

  CHAIRPERSON GRIFFIS:  Whatever the issue is. 16 

  MR. LOURENCO:  If I'm the Zoning Administrator, I 17 

cannot rule on what is permissible matter of right based on who 18 

owns the property.   19 

  CHAIRPERSON GRIFFIS:  What I'm trying to get to 20 

is ?-  21 

  MR. LOURENCO:  That is restricted then.   22 

  CHAIRPERSON GRIFFIS:  How is it ?- I would ?- was 23 

it established merely on the fact that there were four separate 24 

applications, and that's what designated four separate 25 
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facilities? 1 

  MR. LOURENCO:  As I mentioned, I wasn't part of 2 

the decision ?-  3 

  CHAIRPERSON GRIFFIS:  No, I understand. 4 

  MR. LOURENCO:  ?- so I can only speculate. 5 

  CHAIRPERSON GRIFFIS:  It's your analysis.  Right. 6 

  MR. LOURENCO:  I can only speculate on the 7 

reasons.  I believe, and if I was the plans reviewer that had 8 

the issue before me, that would be essentially how I would have 9 

read it, I have four lots of record.  I have one application for 10 

each lot of record.  I have to judge each application based on 11 

the size of the lot  in the zoning district on its merits, and 12 

that's exactly what the Zoning Administrator did. 13 

  CHAIRPERSON GRIFFIS:  Okay.  But see, I'm getting 14 

a little confused because you're saying even if you were put in 15 

that position, you are taking it ?- you just said you have four 16 

lots of record.  You are reviewing it cumulatively. 17 

  MR. LOURENCO:  Uh-huh.   18 

  CHAIRPERSON GRIFFIS:  All at once almost, one 19 

might say. 20 

  MR. LOURENCO:  Uh-huh.   21 

  CHAIRPERSON GRIFFIS:  So again, I'm having 22 

difficulty figuring out how, putting myself in your mind, how 23 

one would then determine the facility issue if you'e just stated 24 

you would look at all four record lots, which I didn't think you 25 
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would answer that way, but that's what it is. 1 

  MR. LOURENCO:  I have to look at one application 2 

in one lot of record. 3 

  CHAIRPERSON GRIFFIS:  Uh-huh.   4 

  MR. LOURENCO:  I have to see what the plans show. 5 

 They show me on structure detached, separated from lot lines, 6 

the (inaudible) and so on, with a certain ?- interiorly out, and 7 

there's a declared intent which is to operate a youth care 8 

residential home. 9 

  CHAIRPERSON GRIFFIS:  Excuse me a moment.  Maybe 10 

 it's time for that break. 11 

 (Off the record 4:45 - 4:50 p.m.) 12 

  CHAIRPERSON GRIFFIS:  Okay.  Sorry for the 13 

interruption, so why don't we continue.  I believe we were in 14 

the middle of the answer to trying to establish how the Zoning 15 

Administrator, from your expert opinion, determined that this 16 

was four separate facilities as opposed to three, or one, or 17 

two? 18 

  MR. LOURENCO:  Okay.  As I was saying, the Zoning 19 

Administrator has before him an application, a lot that has been 20 

subdivided, a record lot, and plans that show what is intended 21 

to occur on that lot.  The decisions the Zoning Administrator 22 

makes on the provability of such a structure are based on what 23 

the plans show, and what the dimensions, the shape of the lot 24 

and so on.  And that is a unit on which the Zoning Administrator 25 
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has to make a decision.  That decision, you mentioned, it was 1 

almost simultaneous.  It probably occurred within a few minutes 2 

of each other, if he was going from one to the other.  But the 3 

fact that he considered that one of them was approval, doesn't 4 

mean that he doesn't need to look at the others.  He's going to 5 

look at the second, and the third, and the fourth.  And on each 6 

one of them he's going to apply certain criteria before he can 7 

decide yes, this structure can be built for this use in this lot 8 

as proposed.  And that's what the Zoning Administrator did. 9 

  Considerations of common management and so on are 10 

totally not in the picture at this point, because there's 11 

nothing in the zoning regulations that mandates the Zoning 12 

Administrator to look into that.  There are other cases where 13 

the Zoning Administrator is mandated by the regulations to check 14 

on other things, and obtain copies of covenants, obtain copies 15 

of articles of incorporation, whatnot, depending on what the use 16 

is, not for this case.  So in my opinion, the Zoning 17 

Administrator correctly determined case by case, one by one, 18 

this is acceptable in this lot.  This is acceptable in this lot, 19 

and so on. 20 

  It's up to the Applicant to decide what is being 21 

proposed.  And what's being proposed is this lot, I want this 22 

building.  In this lot, I want this building.  If the Applicant 23 

had come in and said look, I've got this big lot here but I want 24 

two buildings, then the decision would have been different, even 25 
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though any passerby would look at them and say there's no 1 

difference.  But the fact of the matter is, the Applicant, who 2 

is the owner of the property, decided I want my property divided 3 

in four lots of record.  The subdivision was correct because the 4 

lots of record exceed by far the size that they could have been. 5 

 As I said before, you could have had 18 lots of record.  I went 6 

through the pain of measuring.  You could have had 18 lots of 7 

record there instead of four, but you have four, got a 8 

legitimate lot of record, and in each one decided I want to put 9 

a structure where I want to operate the youth care residential 10 

facility.  And that's, in my opinion, the owner's right, and 11 

that's exactly what was done.  And the Zoning Administrator 12 

found that it was acceptable. 13 

  CHAIRPERSON GRIFFIS:  Okay. 14 

  MEMBER LEVY:  Mr. Chair. 15 

  CHAIRPERSON GRIFFIS:  Yeah. 16 

  MEMBER LEVY:  Mr. Lourenco, you testified that in 17 

your opinion, a facility, in fact a CBRF, could be ?- could 18 

consist of more than one building.  I'll paraphrase, but I 19 

believe that's what you testified. 20 

  MR. LOURENCO:  Could occupy more than one 21 

building. 22 

  MEMBER LEVY:  Could occupy more than one 23 

building.  You gave an example wherein an existing school which 24 

was three buildings on one lot could be a CBRF.  And perhaps 25 
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because the operator of the CBRF couldn't fit all of the 1 

facility into one building, he might apply to use three 2 

buildings.   3 

  MR. LOURENCO:  That's correct. 4 

  MEMBER LEVY:  Okay.  Following up on that 5 

example, if the same operator were to take those three buildings 6 

that are part of one CBRF and subdivide that property into three 7 

lots, would it then be three CBRFs?  And if so, why? 8 

  MR. LOURENCO:  You mean there's an operator there 9 

with a Certificate of Occupancy for one CBRF on the three 10 

buildings, or there's nothing there, there's just the three 11 

buildings? 12 

  MEMBER LEVY:  Well, I guess we could look at it 13 

either way.  Perhaps the same operator ?-  14 

  MR. LOURENCO:  If you have a Certificate of 15 

Occupancy for a single facility. 16 

  MEMBER LEVY:  No.  Let's say the operator comes 17 

in ?- we already talked about the case where the operator came 18 

in and has a CBRF in three buildings.  That was your example. 19 

  MR. LOURENCO:  Uh-huh.   20 

  MEMBER LEVY:  If that same operator who wanted to 21 

operate a CBRF took those three buildings on one lot, subdivided 22 

into three lots, and then came in for an application, would it 23 

be three CBRFs rather than one? 24 

  MR. LOURENCO:  And he has three lots of record? 25 
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  MEMBER LEVY:  Yeah, everything else the same. 1 

  MR. LOURENCO:  And three empty buildings. 2 

  MEMBER LEVY:  Uh-huh.   3 

  MR. LOURENCO:  And what is the intent to put in 4 

each building, six occupants in each building? 5 

  MEMBER LEVY:  Let's say it's six occupants in 6 

each building in both cases. 7 

  MR. LOURENCO:  In both cases. 8 

  MEMBER LEVY:  In both cases. 9 

  MR. LOURENCO:  Yeah.  I think he could have six 10 

?- if what he wants to have is a youth care residential facility 11 

for six occupants and two supervisors in Building A, and the 12 

same thing in Building B, and the same thing in Building C, yes. 13 

 I think he could apply for three Certificates of Occupancy, and 14 

if he was in a  zone that would allow, I believe everything from 15 

R-1 up, yes, he would be able to have three facilities. 16 

  MEMBER LEVY:  What is the difference between 17 

them? 18 

  MR. LOURENCO:  The first ?-  19 

  MEMBER LEVY:  As considered in the first example 20 

as one facility and three buildings, why is it different if it's 21 

a subdivided lot? 22 

  MR. LOURENCO:  Well, the first example, and I 23 

think I was clear in the example.  It was a hypothetical 24 

example.  In the first example what I said is if he has a CBRF 25 
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that doesn't fit in one building, and he needs to spread it over 1 

three buildings, then he can do it.  I'm pretty sure that's 2 

going to be more than a six ?-  3 

  MEMBER LEVY:  There are three small buildings. 4 

  MR. LOURENCO:  Three small buildings. 5 

  MEMBER LEVY:  Maybe it's an 18 person CBRF, and 6 

there happen to be ?-  7 

  MR. LOURENCO:  Well, you have an 18 person CBRF, 8 

we have a different case.  And then coming up to this Board 9 

would be appropriate, if it's one CBRF. 10 

  MEMBER LEVY:  I'm just trying to get at, again, 11 

the definition of facility, and how the ZA would know that this 12 

is four facilities instead of one. 13 

  MR. LOURENCO:  The ZA looks at the structure that 14 

is being proposed to be built on the lot of record that is 15 

before him, and there's ?- you know, the regulations are full of 16 

rules about that.  And if it's one building in one lot, and the 17 

use is a matter of right, then the ZA has to approve.  The ZA 18 

does not have the latitude to, you know, just on his own decide 19 

I'm going to approve this, and I'm not going to approve that.  20 

You can't do that.  And in this case, the ZA would have to 21 

approve any proposal for a single lot of record that was 22 

consistent with the zoning regulations on that district. 23 

  MEMBER LEVY:  Can a single facility exist on more 24 

than one lot of record?  Facility. 25 
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  MR. LOURENCO:  What kind of facility? 1 

  MEMBER LEVY:  Any kind of facility, can it exist 2 

?- can a facility exist among more than one lot of record? 3 

  MR. LOURENCO:  Certain kinds of facilities I can 4 

envision that, yeah.  I have difficulty envisioning a single 5 

family dwelling having to go from lot of record, to lot of 6 

record, spread out through three buildings. 7 

  MEMBER LEVY:  Well, we're talking about a CBRF, 8 

right? 9 

  MR. LOURENCO:  Pardon? 10 

  MEMBER LEVY:  We're talking about a CBRF. 11 

  MR. LOURENCO:  For six youth, which the zoning 12 

regulations, in my opinion, treat pretty much in the same way as 13 

a single family dwelling.  And that's ?- this is really what 14 

we're talking about here.  It's facilities that are of a size 15 

and operate in such a way that the Zoning Administrator does not 16 

have any latitude in treating them differently from single 17 

family dwellings.   18 

  I can appreciate the arguments of the Appellants 19 

in the sense that the zoning regulations in reality allow 20 

something that perhaps some of us may not think is ?- should be 21 

allowed, but the reality is they do, and that is what this Board 22 

needs to rule on.  This Board needs to examine the decision of 23 

the Zoning Administrator on something that the zoning 24 

regulations allow.  The zoning regulations allow lots of things 25 
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that are not palatable to all neighbors. 1 

  MEMBER LEVY:  But you seem to be arguing on the 2 

one hand that a CBRF is so defined because it's on a single lot 3 

of record. It's in a single building.  But on the other hand, 4 

you're telling me that a CBRF could be in multiple buildings.  5 

I'm just trying to get to how the Zoning Administrator could 6 

have determined the difference. 7 

  MR. LOURENCO:  It's the intent of the Applicant. 8 

 If the Applicant comes in to the Office of the Zoning 9 

Administrator and say I have this location with this lot, which 10 

as three buildings, and I want to put this facility there, the 11 

Zoning Administrator has to make a ruling based on what's before 12 

him, which is an application to put a facility spread out 13 

through three existing buildings that happen to be in the same 14 

lot.  Because if the same Applicant comes in and says I want to 15 

build these three buildings in this single lot of record, the 16 

Zoning Administrator is going to tell him you can't do that.  17 

You have to go and get relief to do that.  But if the case is 18 

the buildings, the structures exist, therefore there's no 19 

decision to make on whether or not to allow construction of the 20 

three buildings.  Three building exist.  They exist in the lot. 21 

 It's an abnormal situation, but it's fairly common throughout 22 

the District, old conditions that have been grandfathered.   23 

  If the Applicant comes in, this is my intent, the 24 

Zoning Administrator has to rule based on the intent that is 25 
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portrayed in the application, which is, I want this facility 1 

with these many people spread out over three buildings.  And 2 

he's going to say this is one facility as they state in the 3 

application, that happens to be on a record lot that has three 4 

buildings. 5 

  MR. FEOLA:  Mr. Chairman, may I suggest a way to 6 

look at this issue, because it has been addressed before. 7 

  MS. FERSTER:  I'm going to object to counsel 8 

testifying before his closing argument. 9 

  MR. FEOLA:  I'm not closing anything.  I was just 10 

going to point the Board to a place to look to solve the puzzle 11 

that it seems to be grappling with. 12 

  MS. FERSTER:  I could point the Board to separate 13 

places. 14 

  MR. FEOLA:  Go ahead. 15 

  MS. FERSTER:  And I will do that in my closing 16 

argument. 17 

  MR. FEOLA:  You can do it now.  I don't care. 18 

  CHAIRPERSON GRIFFIS:  Well, we seem to have an 19 

issue of when we will be presented with this information, and so 20 

I ?- this gets to be a little bit a matter of semantics, because 21 

there's nothing wrong with you ?-  22 

  MR. FEOLA:  It's already in the record, but I can 23 

wait. 24 

  CHAIRPERSON GRIFFIS:  Well, in expediency, I will 25 
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take your's.  Ms. Ferster, if you want to give your's now, 1 

that's fine, or you want to hold it to closing.  What are you 2 

citing? 3 

  MR. FEOLA:  The document is our response to th is 4 

appeal, which was filed with the Board ?-  5 

  CHAIRPERSON GRIFFIS:  What section? 6 

  MR. FEOLA:  ?- on November 25th.  Section J, BZA 7 

Order 16531, the Sergeant Road facility.   8 

  CHAIRPERSON GRIFFIS:  And what do you want to 9 

point us to? 10 

  MR. FEOLA:  As you recall, the Sergeant Road 11 

facility is one 12 acre lot, which was proposed to have four 12 

houses very similar to these on it.  On page 2, the top 13 

paragraph, the BZA said and I quote: "If the subject property 14 

had been subdivided so that each home was on a separate lot, 15 

each of the four homes could be used as a youth residential care 16 

home as a matter of right.  See Section 11 DCMR 300.3." 17 

  This Board has ruled on this.  It has ruled that 18 

if Sergeant Road had been on record lots, it would have been a 19 

matter of right.  Because it wasn't, it had to get a special 20 

exception, so I don't know how much clearer it can be.  That's 21 

all. 22 

  CHAIRPERSON GRIFFIS:  Thank you.  And the Board 23 

is familiar with your submission, and actually that order.  I 24 

don't think anyone on the Board now was part of that, so they 25 
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didn't have first-hand knowledge of it, but we have all reviewed 1 

it.  And I think the issue ?- well, I'm not going to speak to 2 

that right now. 3 

  Ms. Ferster, briefly, you wanted to cite 4 

something also that would help us. 5 

  MS. FERSTER:  Thank you.  Well, there are a 6 

number of questions that go to the issue of facility and, you 7 

know, how that's defined, and whether it's defined as a use or 8 

structure.  And again, I would like to point you to Section 9 

199.2(g) of the zoning regulations which specifically say that 10 

where it's not defined in this section, shall have the meaning 11 

given in Webster's Unabridged Dictionary.  And as Mr. Nevitt 12 

testified earlier, the meaning in Webster's Unabridged 13 

Dictionary for the term "facility" is, something that is built, 14 

constructed, installed or established to perform some particular 15 

function, or to serve or facilitate some particular need."  And 16 

so, clearly the answer to the question is that the definition of 17 

facility goes to functions, not structure. 18 

  CHAIRPERSON GRIFFIS:  Okay.  And would ?- did you 19 

?- what date and all that of the Webster's did you just read?  20 

Do you know what version it is?  Did you submit copies of that? 21 

  MS. FERSTER:  I'd be happy to submit copies.  I 22 

think there's a Webster's Dictionary in the Zoning Office. 23 

  CHAIRPERSON GRIFFIS:  Oh, I know.  Believe me, 24 

we've been through this before, so if we can have that 25 
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definition, and if we need to do others, we will but just a copy 1 

of that in the record would be helpful.  Okay.  That didn't take 2 

too long.  Okay.   3 

  Anything else?  Board Members, any other 4 

questions? 5 

  MS. BROWN:  Mr. Chair, if I may ?-  6 

  CHAIRPERSON GRIFFIS:  Yeah. 7 

  MS. BROWN:  ?- since the other parties have given 8 

their input here. 9 

  CHAIRPERSON GRIFFIS:  Do you have a cite for us 10 

too? 11 

  MS. BROWN:  Yes. 12 

  CHAIRPERSON GRIFFIS:  Fabulous. 13 

  MS. BROWN:  The zoning regulations, Section 14 

3202.3, which speaks to the issuance of building permits, talks 15 

about the issuance of permits not based on facilities, but 16 

according to principal structures.  And here we have four 17 

principal structures, and I think in Mr. Bello's testimony which 18 

you will review when this matter closes, reiterates that this 19 

was looked as principal structures, so I don't think we should 20 

get clouded in the issue of whether a facility is a facility for 21 

use purposes or building purposes. I think what we should be 22 

focused on is what the language of the statute is, and that is 23 

structure. 24 

  CHAIRPERSON GRIFFIS:  Okay.  Great.  Thank you 25 
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very much.  All right.  So that was fairly equal.  We've got one 1 

per each.  Okay.  Any other questions at this point?  Fabulous. 2 

 Thank you very much.  A little redirect?  Good. 3 

  MR. FEOLA:  If I might.  Mr. Lourenco, following 4 

up on Board Member Etherly's example, he used an example, I 5 

believe, of Acme Grocery Stores.  If four Acme Grocery Stores 6 

came in side by side on record lots next to each other, each 7 

were 20,000 square feet.  Would the Zoning Administrator view 8 

them as one 80,000 square foot grocery store and apply the rules 9 

for that, or four 20,000 square foot grocery stores? 10 

  MR. LOURENCO:  This is in four separate lots of 11 

record? 12 

  MR. FEOLA:  Yes. 13 

  MR. LOURENCO:  You'd have to look at them 14 

individually, one by one, in its own lot of record. 15 

  MR. FEOLA:  Notwithstanding same ownership, 16 

probably same delivery schedule, same trucks coming serving all 17 

four stores, separate stores? 18 

  MR. LOURENCO:  No, they have ?- the decision 19 

would have to be made separately lot by lot. 20 

  MR. FEOLA:  I have no other questions. 21 

  CHAIRPERSON GRIFFIS:  Yes. 22 

  MS. FERSTER:  One recross? 23 

  CHAIRPERSON GRIFFIS:  Uh-huh.   24 

  MS. FERSTER:  Mr. Lourenco, I'd just like to 25 
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follow up on the question that Mr. Feola just asked you with 1 

another hypothetical.  Let's change it around a little bit, and 2 

instead of a grocery store, you have a child development 3 

facility, child development center, I'm sorry.  And it applies 4 

for a building permit to construct two child development centers 5 

on two adjacent lots, both of which are owned by the same child 6 

development center. Let's say it's in an R-5 Zone, and each of 7 

them, according to the operator and the owner, will have only 24 8 

children in it.  And they explain, after the Zoning 9 

Administrator asks questions, that in fact, infants will be 10 

located, 24 infants will be located on the one lot, and then the 11 

pre-schoolers will be located on the second lot, but the 12 

management will be the same.  They will all be hired, the same 13 

staff.  It will be one child development center, but it will be 14 

two buildings side by side, each with 24 children.  Is each of 15 

the ?- are you going to look at each of these separately, or 16 

permit this as a matter of right? 17 

  MR. LOURENCO:  First of all, you have to indulge 18 

 me.  I used to know the rules by heart when I was young, but I 19 

only know the exceptions now.  You posed so many conditions on 20 

those two facilities, that now I'm ?- I don't think I can, in 21 

all honesty, respond to that question without spending a few 22 

minutes flipping through the regulations here.  Is that your 23 

intent, or ?-  24 

  MS. FERSTER:  No, I'd be happy to break it down 25 
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for you, and provide you with the citations. 1 

  MR. LOURENCO:  Uh-huh.   2 

  MS. FERSTER:  I do not intend to confuse you.   3 

  MR. LOURENCO:  Oh, you wouldn't confuse me. 4 

  MS. FERSTER:  And I apologize for putting you on 5 

the spot like this. 6 

  MR. LOURENCO:  Uh-huh.   7 

  MS. FERSTER:  Okay.  Why don't you turn to 8 

Sections 350.4(g).  Okay.  This section ?-  9 

  MR. LOURENCO:  Just a second.  Just a second.  10 

Zoning review takes a little longer.   11 

  MS. FERSTER:  Are you with me? 12 

  MR. LOURENCO:  Okay. 13 

  MS. FERSTER:  Okay.  Now this regulation states 14 

that ?-  15 

  MR. LOURENCO:  And you're in what kind of 16 

district? 17 

  MS. FERSTER:  Okay.  This is an R-5-D District. 18 

  MR. LOURENCO:  Okay.  Thank you.   19 

  MS. FERSTER:  This regulation states, isn't that 20 

correct, that a child development center can be located as a 21 

matter of right in an R-5-D District if it has no more than 25 22 

individuals in it.  That's correct? 23 

  MR. LOURENCO:  Yeah, that's correct. 24 

  MS. FERSTER:  Okay.  So the next question is, if 25 
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it has more than 25 individuals, it would need a special 1 

exception.  Isn't that correct? 2 

  MR. LOURENCO:  Yes, that's correct. 3 

  MS. FERSTER:  Okay.  So now under my 4 

hypothetical, a child development center in an R-5 District ?-  5 

  MR. LOURENCO:  Uh-huh.   6 

  MS. FERSTER:  ?- comes to the Zoning 7 

Administrator with two building permit applications to build two 8 

child development centers.  That's what the application says.  9 

Each will have 24 children. 10 

  MR. LOURENCO:  One application or two 11 

applications? 12 

  MS. FERSTER:  Two applications. 13 

  MR. LOURENCO:  Okay.  Uh-huh.   14 

  MS. FERSTER:  Two lots, two applications. 15 

  MR. LOURENCO:  Uh-huh.   16 

  MS. FERSTER:  This Zoning Administrator decides 17 

to ask for some additional information from the Applicant, and 18 

learns that, in fact, that these two child development centers 19 

will be operated by the same person.  That's clear on the face 20 

of the application, and that the first one will be for the 21 

infants, for the children that under pre-school age, 24 22 

children.  And the second one will be for the pre-school age 23 

children, but it will be operated by the same Bright Morning 24 

Early Childhood Center, and the staff will all be hired and 25 
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employed by Bright Morning Child Development Center, and there 1 

will be, you know, some commonality of management, and 2 

operations, and administration, et cetera. 3 

  Would the Zoning Administrator say that these two 4 

building permit applications should be allowed as a matter of 5 

right, because, of course, there are two buildings, and each 6 

will have 24 children in it? 7 

  MR. LOURENCO:  What is it that the Zoning 8 

Administrator asks for more information?  What kind of 9 

information did he ask for? 10 

  MS. FERSTER:  Well, let's just say that he asked 11 

for some information about the relationship between the two 12 

centers, the two buildings, and found that they were both going 13 

to be part of the Bright Morning Early Childhood Center.  And 14 

that one facility was going to be for the infants, and the other 15 

facility was going to be for the pre-school children. 16 

  MR. LOURENCO:  Okay.  And what do the plans show 17 

now? 18 

  MS. FERSTER:  The plans just show two buildings. 19 

 They look both like early childhood centers. 20 

  MR. LOURENCO:  Okay. 21 

  MS. FERSTER:  Classrooms, et cetera. 22 

  MR. LOURENCO:  Okay. 23 

  MS. FERSTER:  Recreation space.  Maybe there's a 24 

shared recreation area in the back that both will use. 25 
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  MR. LOURENCO:  They're in separate lots of 1 

record? 2 

  MS. FERSTER:  That's correct. 3 

  MR. LOURENCO:  So really you have two separate 4 

programs there, one for early childhood, and one for pre-5 

schoolers.  Is that it? 6 

  MS. FERSTER:  That's one hypothetical, yes.  Two, 7 

one for early childhood, one for pre-school. 8 

  MR. LOURENCO:  Okay. 9 

  MS. FERSTER:  But they share a recreation center. 10 

  MR. LOURENCO:  Owned by the same company. 11 

  MS. FERSTER:  Right. 12 

  MR. LOURENCO:  Okay.  And now what's your 13 

question? 14 

  MS. FERSTER:  Can the operator receive a matter 15 

of right permit for both of those building permits? 16 

  MR. LOURENCO:  It appears so, yeah. 17 

  MS. FERSTER:  Would your answer change if the ?-18 

 if, in fact, they were ?- both of the facilities were being 19 

used for pre-schoolers, 24 pre-schoolers on one facility, 24 20 

pre-schoolers on the other school, as opposed to the earlier 21 

hypothetical I gave you about the difference in age between the 22 

two facilities? 23 

  MR. LOURENCO:  I don't see why it would change. 24 

  MS. FERSTER:  Okay.  Thank you.   25 
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  CHAIRPERSON GRIFFIS:  All right.  Just keeping 1 

everyone up to speed, we are through the first witness of the 2 

Father Flanagan's, and you have one, two, three more to go.  I'm 3 

sorry, two more, counting them all total.  Okay.  There it is.  4 

You may not be calling that one.  Okay.  Just to let everyone 5 

know it is just about 5:15. 6 

  MR. FEOLA:  Thank you, Mr. Chair.  Our next 7 

witness is Gladys Hicks, who we recognized as an expert in 8 

zoning.  I think in the interest of moving this along, I'll just 9 

ask Ms. Hicks a few questions, and then leave her open for ?-  10 

  CHAIRPERSON GRIFFIS:  However you want to 11 

proceed.  I mean, you need to take the time that you need. 12 

  MS. FERSTER:  Mr. Chairman, I would ask for a 13 

proffer of Ms. Hicks' testimony.  I have no objection to the 14 

qualifications of the witness, but I wonder whether or not it's 15 

cumulative in view of the very thorough discussion by Mr. 16 

Lourenco, also a zoning expert. 17 

  CHAIRPERSON GRIFFIS:  Good.  Also, while you're 18 

here, Ms. Ferster, let me take up the other issue.  Do you have 19 

any objections to the submittals of the newspaper articles? 20 

  MS. FERSTER:  I do.  I don't believe it's 21 

relevant.  The need for this facility ?- the need for community 22 

?- for youth residential care facilities is not at issue in this 23 

proceeding.  We do not dispute it.  You do not dispute it.  We 24 

all understand that there's a pressing need for this type of 25 
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facility, but it's not relevant to what's before you, so I do 1 

object. 2 

  CHAIRPERSON GRIFFIS:  I would agree. 3 

  MR. FEOLA:  Mr. Chairman, I'm going to challenge 4 

that objection. 5 

  CHAIRPERSON GRIFFIS:  Uh-huh.   6 

  MR. FEOLA:  We've been very liberal in allowing a 7 

whole of things, including testimony of witnesses about 8 

community meetings, and lack thereof.  I think it's not ?- it is 9 

absolutely pertinent to know that the city is facing a crisis in 10 

child welfare.  And I think it's closing our eyes to the big 11 

picture if we don't, at least, understand that that exists.  It 12 

has no definite meaning on how you decide this case.  I'll grant 13 

you that, but it definitely has meaning as to how to read Zoning 14 

Order 725, and what the Zoning Commission did in 1992 to amend 15 

the zoning regulations. 16 

  CHAIRPERSON GRIFFIS:  So you're saying that the 17 

articles actually help us understand the Commission Order 725, 18 

or the context or the reasoning behind it somehow. 19 

  MR. FEOLA:  Yes, sir. 20 

  CHAIRPERSON GRIFFIS:  Which would then somewhat 21 

step us into a small piece of this.  Board Members have any 22 

comments on these objections?  Okay. 23 

  MS. FERSTER:  I would just note that all of these 24 

articles are dated 2001, so how could they be even relevant to 25 
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the regulatory history, when Zoning Order 725 was several years 1 

prior to that? 2 

  MR. FEOLA:  The articles were written based on 3 

what's been going in the system since it was taken over by the 4 

courts in 1982, I believe.   5 

  MS. FERSTER:  Again, our appeal is not ?-  6 

  MR. FEOLA:  And like you're not going to be here 7 

in the special exception if you win this appeal opposing it? 8 

  CHAIRPERSON GRIFFIS:  Okay.  Let's keep focused 9 

on this two stack article here. 10 

  MS. FERSTER:  And again, that would be relevant  11 

at the special exception stage.  It would be a discussion of the 12 

need for this sort of facility.  But again, at this stage, you 13 

know, it's just not at issue, because obviously BZA ?- the 14 

ruling at hand does not say this facility can't be built.  It 15 

says it must be built only with BZA oversight. 16 

  CHAIRPERSON GRIFFIS:  Okay.  I think this is it. 17 

 In that ?- in light of the fact that we, in fact ?- I was 18 

trying to see if I even brought it out here, and I don't even 19 

carry it any more, struck the entire Exhibit 3 which was the 20 

articles submitted, which were going to a lot of the same kind 21 

of context issues, history of this.  I don't know what all of 22 

them were because I didn't read them.  They were taken out of 23 

the submission or the record.  I would uphold Ms. Ferster's 24 

objection, and not admit these.  25 
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  I would make quick comment on the fact that two 1 

things, Mr. Feola, you did just say, that it didn't go directly 2 

?- I don't know your words exactly, but the statement was it was 3 

not directly to this case with the substance.  I think in terms 4 

of our understanding of the Zoning Commission order, we have 5 

ample documentation to do that, and will be able to proceed with 6 

that without current. And thirdly, and lastly, in your own 7 

statement, Mr. Feola, you did state that we all know, being 8 

District residents, the state of child services and education, 9 

and public education, and the world gets larger and larger as we 10 

open it all up.  I think we are, as residents, very well aware 11 

of that, and the need.  And frankly, this is all an amendment to 12 

the third and last issue, this Board hears an awful lot of cases 13 

that deal with child care facilities, development facilities, 14 

CBRFs.  We hear every time we meet the need, the demands, so as 15 

individuals on the Board, I think it does not need to be 16 

underscored with other documentation.  So that being said, let's 17 

move on. 18 

  MR. FEOLA:  And I'd like to object to Tab 9 of 19 

their Pre-Hearing Statement which is a petition of the 20 

undersigned residents of Capitol Hill who oppose planning the 21 

Boys Town facility, which I don't think was taken out of the 22 

record at the beginning of the hearing.  And you don't have to 23 

rule on that now, but I'm going to object.  If we're not going 24 

to allow what is considered irrelevant on our side, I think we 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 279 

should do it both on both sides. 1 

  CHAIRPERSON GRIFFIS:  Okay.  Let me just make 2 

sure I have exactly what you're citing.  You said it was Tab 9. 3 

  MR. FEOLA:  Tab 9 in volume ?-  4 

  CHAIRPERSON GRIFFIS:  Oh, did we not take Tab 9 5 

out?  Okay. 6 

  MR. FEOLA:  Volume 3, I believe.   7 

  CHAIRPERSON GRIFFIS:  Okay.  And, you know, we 8 

will defer that.  I just wanted to make sure I had it, knew what 9 

you were looking at.  Okay.  Then let's ?- Ms. Ferster, 10 

something? 11 

  MS. FERSTER:  No, no.  I just want to remind you 12 

that I did ask for a proffer of the witness' testimony just on 13 

the question of whether or not it is cumulative of Mr. 14 

Lourenco's testimony. 15 

   CHAIRPERSON GRIFFIS:  And the answer is? 16 

  MR. FEOLA:  We'll accept that. 17 

  CHAIRPERSON GRIFFIS:  Okay. 18 

  MS. FERSTER:  No.  I asked you to make a proffer. 19 

  MR. FEOLA:  Oh, okay.  I'm sorry.  I 20 

misunderstood what you were saying. 21 

  CHAIRPERSON GRIFFIS:  I think, Ms. Ferster, your 22 

point is that we don't need to be redundant, as Mr. Lourenco has 23 

been through the ringer, let's say, and so we don't need to 24 

rehash.  And the Board, I don't think, will be asking the same 25 
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questions, unless we find that Ms. Hicks is giving us different 1 

information. 2 

  MR. FEOLA:  Right.  That was our intent actually. 3 

  CHAIRPERSON GRIFFIS:  Yeah.  And that's ?- okay. 4 

 Thank you. 5 

  MR. FEOLA:  And I would just like ?-  6 

  MS. FERSTER:  You're going to make a proffer. 7 

  MR. FEOLA:  Well, I wanted to let her state her 8 

name and address for the record. 9 

  MS. HICKS:  Okay.  My name is Gladys Hicks.  I'm 10 

a zoning consultant.  My street address is 7710 Merrick Lane, 11 

Landover, Maryland. 12 

  MR. FEOLA:  Ms. Hicks, you filed your report on 13 

this matter in the record.  Is that correct? 14 

  MS. HICKS:  Yes. 15 

  MR. FEOLA:  Does that represent your professional 16 

opinion as to the voracity of the issuance of these permits? 17 

  MS. HICKS:  Yes. 18 

  MR. FEOLA:  And did you prepare a written 19 

statement, written testimony for this Board for today? 20 

  MS. HICKS:  Yes, I did. 21 

  MR. FEOLA:  And that represents further 22 

explanation of your statement? 23 

  MS. HICKS:  Yes. 24 

  CHAIRPERSON GRIFFIS:  Was this previously 25 
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submitted, or is this being submitted right now? 1 

  MR. FEOLA:  Her report was previously submitted, 2 

Mr. Chair. 3 

  CHAIRPERSON GRIFFIS:  Right.  And the statement 4 

is ?-  5 

  MR. FEOLA:  The statement, what she was going to 6 

read today ?-  7 

  CHAIRPERSON GRIFFIS:  Okay. 8 

  MR. FEOLA:  I think what we're offering now, 9 

instead of letting her read it ?-  10 

  CHAIRPERSON GRIFFIS:  Exactly.  And let me just 11 

?- because I will not keep this actual case in front of me 12 

because of my own copy of the case.  I have no more room.  13 

That's actually why Anne's not here, because I needed the spread 14 

space, but can I get an exhibit number on the statement? 15 

  MS. FERSTER:  Yes.  I would like that as well, 16 

because I don't ?- I did not have a copy of this report that you 17 

just handed me in your pre-hearing filing.  Is that ?-  18 

  MR. FEOLA:  This was written testimony she was 19 

going to deliver today. 20 

  MS. FERSTER:  Okay. 21 

  MR. FEOLA:  You suggested that she not deliver 22 

it. 23 

  MS. FERSTER:  No.  You had said that that report 24 

was previously filed. 25 
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  MR. FEOLA:  Yeah. 1 

  MS. FERSTER:  Where in the record was that 2 

previously filed? 3 

  MS. HICKS:  It was not filed. 4 

  MR. FEOLA:  Oh, it wasn't filed.  I apologize. 5 

  MS. HICKS:  It was not filed. 6 

  MR. FEOLA:  I thought it was filed. 7 

  MS. HICKS:  It was written last year, and this is 8 

the fourth time I've come to try to give the testimony. 9 

  MR. FEOLA:  I'm sorry. 10 

  MS. HICKS:  And just to be brief, I wanted to 11 

submit it, and answer any questions. 12 

  CHAIRPERSON GRIFFIS:  Okay.  I'm confused.  Are 13 

we talking about two things then? 14 

  MR. FEOLA:  No, I apologize.  I mixed up. 15 

  CHAIRPERSON GRIFFIS:  Okay.  We're talking about 16 

just the statement, which is being submitted now. 17 

  MR. FEOLA:  The statement is what you submitted 18 

now. 19 

  CHAIRPERSON GRIFFIS:  Exactly. 20 

  MR. FEOLA:  I'm sorry. 21 

  CHAIRPERSON GRIFFIS:  Okay. 22 

  MR. FEOLA:  I apologize.  I thought we had turned 23 

this in at the first hearing. 24 

  MS. HICKS:  No. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 283 

  SECRETARY BAILEY:  Mr. Chairman, Ms. Hicks' 1 

statement would be Exhibit Number 49 in the record. 2 

  CHAIRPERSON GRIFFIS:  Great.  Thank you. 3 

  MR. FEOLA:  Well, we proffer her statement 4 

without comments, so she's available for questions from either 5 

of you, or from the other side. 6 

  CHAIRPERSON GRIFFIS:  Okay.  Did you ?- you had 7 

indicated that you might want to just ask her some questions to 8 

elicit ?- I mean, I think you ought to do that.  Otherwise, if 9 

you need to ?-  10 

  MR. FEOLA:  I will.  Ms. Hicks, have you reviewed 11 

the permits in this case? 12 

  MS. HICKS:  Yes. I reviewed the four building 13 

permit applications, the architectural drawings, and the D.C. 14 

Builders' plats. 15 

  MR. FEOLA:  And is it your opinion that the 16 

Zoning Administrator made a correct determination in issuing 17 

these permits? 18 

  MS. HICKS:  Yes. 19 

  MR. FEOLA:  And is it your opinion that the 20 

Zoning Administrator was restricted to looking at only the 21 

record lots and the structures that were proposed on them? 22 

  MS. HICKS:  Yes, and that's consistent practice. 23 

 Each permit application is prompted by each street address, and 24 

per each record lot.  And the Zoning Administrator, or whoever 25 
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is reviewing the project, has to analyze each structure on each 1 

lot.  You also have to verify for each lot that's before you 2 

what the proposed use, and whether that proposed use is 3 

permitted as a matter of right, or whether it needs Board of 4 

Zoning Adjustment approval. 5 

  MR. FEOLA:  Okay. 6 

  CHAIRPERSON GRIFFIS:  Let me just interrupt, and 7 

I think that it goes back to the issue ?- I think that's been 8 

well established by your first witness.  So if there aren't any 9 

other questions that will elicit further information that wasn't 10 

covered, then we can just take this in, and move on from there. 11 

  MR. FEOLA:  One final question. 12 

  CHAIRPERSON GRIFFIS:  Yes.  Good. 13 

  MR. FEOLA:  Ms. Hicks, in your experience, has 14 

the Zoning Administrator ?- does the Zoning Administrator look 15 

at projects that are next door to a project it's reviewing to 16 

determine whether or not it is a permitted use? 17 

  MS. HICKS:  No.  The Zoning Administrator is 18 

charged with the responsibility of looking at each application 19 

that is before him or her, and you have to screen each 20 

application for the zoning requirements, and also the use 21 

requirements.  And you don't concentrate on what's next door or 22 

across the street. 23 

  MR. FEOLA:  Is it appropriate to consider 24 

ownership of neighboring properties? 25 
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  MS. HICKS:  No. 1 

  MR. FEOLA:  I have no other questions. 2 

  CHAIRPERSON GRIFFIS:  Thank you. 3 

  MR. FEOLA:  Unless Ms. Hicks would want to say 4 

something else.  I should give her the opportunity. 5 

  MS. HICKS:  No.  The only time you look beyond 6 

the boundaries on a community based residential facility is if 7 

there are spacing requirements, but there's an exception to the 8 

spacing requirement if there are individuals in a protected 9 

class that are stipulated under the Fair Housing Agreement 10 

between the Justice Department and the D.C. Government. 11 

  MR. FEOLA:  We have no further questions. 12 

  CHAIRPERSON GRIFFIS:  Okay.  Ms. Ferster, did you 13 

have any cross?  None.  Okay.  I'm sorry.  I was going to get to 14 

you.  I'm just trying to quickly skim the statement that's just 15 

been submitted, and I think we will have a Board question on it. 16 

 (Off the record) 17 

  CHAIRPERSON GRIFFIS:  Let me focus your attention 18 

to where our question is probably going to come from.  It's on 19 

page 2, the second paragraph.  It starts, "Four dwellings 20 

(single family)."  Ms. Hicks, are you ?- let me see if you have 21 

?- are you familiar with the definition of family in the zoning 22 

regulations? 23 

  MS. HICKS:  Yes.  It's six unrelated individuals, 24 

or it could be a group of 15 religious individuals living 25 
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together as a single housekeeping unit. 1 

  CHAIRPERSON GRIFFIS:  And if I heard you, six 2 

individuals.  Is that correct, or 15 for a religious ?-  3 

  MS. HICKS:  Yes. 4 

  MEMBER LEVY:  I guess Ms. Hicks, and this is ?-5 

 I'm up here stirring up questions, but what caught my eye was 6 

in Section 199 of the zoning regulations, to which you've just 7 

referred, six persons unrelated.  We keep comparing the CBRF to 8 

a single family residence, though we ?- each one of these 9 

buildings, or facilities, or however you want to be defined, 10 

have eight people, eight unrelated people in them, so I guess I 11 

would ask how is it ?- how do you characterize that as a single 12 

family dwelling? 13 

  MS. HICKS:  Under Zoning Commission Order Number 14 

725, it dwelled on the definition of family.  And that's why the 15 

cut-off point is six unrelated individuals in the definition of 16 

family, therefore, when looking ?- when putting together the 17 

regulations to amend under Section 201.1, in Subparagraph 1, the 18 

closest number was six residents more closely related to a 19 

family, and it should have no more impact than a family.  And 20 

then you can also have two resident supervisors, so the total 21 

number cannot be any more than eight individuals there at one 22 

time in a youth residential care home, as a matter of right. 23 

  MEMBER LEVY:  But would these be considered 24 

single family dwellings if they had eight unrelated ?- or more 25 
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than six unrelated people living in them? 1 

  MS. HICKS:  If it had ?- I think it would be 2 

close to the definition of a single family dwelling, but Section 3 

199 has a specific definition of a youth residential care home. 4 

  MEMBER LEVY:  Right. 5 

  MS. HICKS:  They're very closely related, but the 6 

only thing ?- difference is you have two staff. 7 

  MEMBER LEVY:  Well, I guess my concern is that  8 

keep hearing these things characterized as just the same as a 9 

single family residence, or no different from a single family 10 

residence.  Yet, a single family residence houses a family, 11 

which is no more than six unrelated persons.  These permits are 12 

for CBRFs that have eight, or I don't know if the two 13 

supervisors are related, so let's say more than six unrelated 14 

persons. 15 

  MS. HICKS:  Well, you can have six college 16 

students in a single family dwelling, and it still could be 17 

considered a single family dwelling, as long as there are not 18 

more than six. 19 

  MEMBER LEVY:  Okay.  I think that answers my 20 

question. 21 

  MS. HICKS:  Or you can have 15 nuns or priests 22 

living in a single family dwelling, and it still comes under 23 

definition of family. 24 

  CHAIRPERSON GRIFFIS:  Which is a CBRF with six 25 
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individuals and two facility people, caretakers, meet the 1 

definition of single family residence. 2 

  MS. HICKS:  It meets the definition of youth 3 

residential facility, and ?-  4 

  CHAIRPERSON GRIFFIS:  But the question is, does 5 

it meet the definition of single family residence? 6 

  MS. HICKS:  No.  It's similar, but not the same. 7 

  CHAIRPERSON GRIFFIS:  Right.  I think that's 8 

clear.  Okay.  Anything else? 9 

  MEMBER ETHERLY:  Mr. Chair. 10 

  CHAIRPERSON GRIFFIS:  Yes. 11 

  MEMBER ETHERLY:  Staying on page 2 of your 12 

testimony, Ms. Hicks, you note in the preceding paragraph, the 13 

paragraph that begins, "There are no provisions", I want to come 14 

down to gosh, maybe about five or six lines from the bottom of 15 

that paragraph where you begin, "There's no physical connection 16 

or communication between each structure.  There is not one 17 

contiguous structure with 24 residents.  You cannot physically 18 

walk on the interior from one house to another." 19 

  What I want to follow-up on is, are those indicia 20 

that the Zoning Administrator should be looking at when ?- or 21 

should have been looking at when reviewing the permit 22 

applications before him? 23 

  MS. HICKS:  It's something that he should have 24 

been looking at, and it's also something that's been looked at 25 
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when you have two unit flats.  And sometimes people are saying 1 

that they have a single family house, but have no Certificate of 2 

Occupancy for the two distinct units.  You look to see whether 3 

there's any physical communication between the floors.  Also, 4 

where there might be maybe more than one structure on a lot, you 5 

look to see whether ?- if there's two principal structures, 6 

whether there's any physical communication between the two, to 7 

see whether it's considered one principal structure.  If it's 8 

not ?- if there's no physical communication between the two 9 

buildings, then it's a separate structure. 10 

  MEMBER ETHERLY:  Okay.  And that's, once again, 11 

if it's on just one lot? 12 

  MS. HICKS:  If it's on one lot or separate lots. 13 

  MEMBER ETHERLY:  Okay.  So ?-  14 

  MS. HICKS:  So if you have a structure on ?-15 

 maybe you have two lots and structures, one structure on each 16 

lot, then there's no physical communication or connection 17 

between the two structures, then it's considered ?- each 18 

structure has its own principal lot, so it's considered one 19 

structure, and it's reviewed that way. 20 

  MEMBER ETHERLY:  Okay.  So if I'm the Zoning 21 

Administrator, and this permit application comes before me, part 22 

of my routine calculus is going to be is there any kind of type 23 

of communication, so to speak, between the different buildings? 24 

 We have four buildings, four separate lots, part of the 25 
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analysis on the Zoning Administrator's part will be to look 1 

whether or not there is any kind of communication between the 2 

four? 3 

  MS. HICKS:  Depending on the type of structure, 4 

yes.  If it's a real structure, if there's just a common 5 

division wall with no openings, then you have separate 6 

structures on separate lots.  If they're separate structures on 7 

separate lots with side yard setbacks, rear yard setbacks and so 8 

forth, then there's no ?- then each structure on each lot stands 9 

alone.  It's a principal structure on its own lot. 10 

  MEMBER ETHERLY:  Okay.  And how does ?- if there 11 

is a, let's say for discussion hypothetically, there is some 12 

type of communication between the four structures.  They're on 13 

separate lots, but there is some type of communication absent 14 

the description that you lay out here on page 2, how does that 15 

change the analysis?  Or would that have changed the analysis in 16 

this particular case? 17 

  MS. HICKS:  If there was physical communication, 18 

maybe via a covered walkway that connects the two. 19 

  MEMBER ETHERLY:  Yes. 20 

  MS. HICKS:  Or the four structures, then it would 21 

be considered all one structure. 22 

  MEMBER ETHERLY:  Okay. 23 

  MS. HICKS:  And it would call for a special 24 

exception. You would have to look under Sections 3203.3, which 25 
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refers to Section 2516 for residential zones, which are ?- would 1 

be more than one structure, one principal structure on its own 2 

lot, and it would be done under theoretical subdivision 3 

provision.  Also, Section 2517 controls ?-  4 

  MEMBER ETHERLY:  Okay. 5 

  MS. HICKS:  ?- more than one commercial structure 6 

on its own one lot. 7 

  MEMBER ETHERLY:  Okay.  And these are all indicia 8 

or characteristics that are provided for in the zoning 9 

regulations.  Correct? 10 

  MS. HICKS:  Yes, under Section 2516, and Section 11 

2517, where you have more than one principal structure on the 12 

same lot. 13 

  MEMBER ETHERLY:  Okay.  On the same lot, but is 14 

there a provision for ?- I think I understand what your answer 15 

is coming from, but what I'm ?- once again, I'm just playing my 16 

little devil's advocate role here.  If you have, let's just ?-17 

 let's break it down and make it simple. You have two structures 18 

on two separate lots, and there's a communication between the 19 

two, under the zoning regulations as they are currently 20 

outlined, that changes the analysis, if I understand you 21 

correctly. 22 

  MS. HICKS:  Yes, it would be considered one 23 

principal structure ?-  24 

  MEMBER ETHERLY:  Understood. 25 
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  MS. HICKS:  ?- going across lot lines, and that 1 

puts us in another part of the zoning regulations. 2 

  MEMBER ETHERLY:  Okay. 3 

  MS. HICKS:  Which we would have to look at. 4 

  MEMBER ETHERLY:  Okay.  Thank you. 5 

  MS. HICKS:  Uh-huh.   6 

  MEMBER ETHERLY:  Thank you, Mr. Chair. 7 

  CHAIRPERSON GRIFFIS:  Any other questions?  Any 8 

redirect? 9 

  MR. FEOLA:  No, no questions. 10 

  CHAIRPERSON GRIFFIS:  Okay. Thank you, Ms. Hicks. 11 

  MS. HICKS:  Okay. 12 

  MR. FEOLA:  Our last direct witness, Mr. Chair, 13 

is Connie Washington, the Site Director Boys Town, and my 14 

colleague, Mr. Sullivan, will lead her through her testimony. 15 

  CHAIRPERSON GRIFFIS:  Did you have copies of ?-  16 

  MR. FEOLA:  Oh, your resume. 17 

  MR. SULLIVAN:  Yeah, I've got it.   18 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Feola, you 19 

wanted to submit and offer Ms. Washington as an expert witness 20 

in social work?  21 

  MR. SULLIVAN:  Yes. 22 

  CHAIRPERSON GRIFFIS:  Okay.  Ms. Ferster, any 23 

objections, Ms. ?- and whoever is at the mike first, voice your 24 

objections. 25 
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  MS. FERSTER:  We don' object to her qualification 1 

as a social worker. 2 

  CHAIRPERSON GRIFFIS:  Okay.  Great.  And Ms. 3 

Brown. 4 

  MS. BROWN:  Mr. Chair, on the same basis of the 5 

Zoning Administrator, objected to Ms. Harding's testimony, we 6 

object on the basis of the relevance to this matter.  However, 7 

the Zoning Administrator does acknowledge that it was submitted 8 

previously before this Board that Ms. Washington's testimony was 9 

going to be a guarantee, so for the record, we object on the 10 

basis of relevance. 11 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you.  And 12 

that's to the testimony, not necessarily to the expert witness 13 

aspect of this.  However, we appreciate having that.  Board 14 

Members, any objections to receiving Ms. Washington as an expert 15 

in social work?  We have a three page dossier here which 16 

indicates an extensive experience in the Washington area, 17 

actually, since June of 1978.  In fact, and some previous ?- I 18 

don't have any problems with this.  Anybody have any objections? 19 

  MEMBER LEVY:  No objections. 20 

  CHAIRPERSON GRIFFIS:  Then we can gladly say 21 

almost good evening, Ms. Washington, as an expert witness in 22 

front of us. 23 

   MS. WASHINGTON:  Good evening to you.   24 

  MR. SULLIVAN:  Good afternoon, Members of the 25 
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Board, and Mr. Chairman.  My name is Martin Sullivan of Shaw, 1 

Pittman on behalf of Father Flanagan's Boys Home.  I'm just 2 

going to ask Ms. Washington a few brief questions, responding to 3 

some of the testimony that we heard a few weeks ago from the 4 

Appellant.   5 

  Before we proceed with Ms. Washington, I would 6 

like to state again for the record that this type of testimony 7 

on specific day-to-day operations of the four homes was 8 

irrelevant to the Zoning Administrator's decision, and is 9 

therefore irrelevant to these proceedings, particularly to 10 

topics such as contracts with Child Family Services, Food 11 

Service, and Tutoring Services.  These issues are not germane to 12 

what is wholly a land use issue, not a programmatic or 13 

operational one. 14 

  Having said that, we are compelled, as a result 15 

of the proceedings thus far, to respond to the Appellant's 16 

testimony on this issue.  So with us is Connie Washington, the 17 

Site Director for Girls and Boys Town of Washington, including 18 

the Sergeant Road homes, and these four subject homes. 19 

  Ms. Washington is, without a doubt, the most 20 

knowledgeable person you will hear from regarding the intended 21 

day-to-day operations of these four homes.  She is also an 22 

expert witness in social work.  She does, in fact ?- well, I 23 

won't go over that.  We've gone over the qualifications. 24 

  Ms. Washington, please state for the record your 25 
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name, and would you please explain what is your position with 1 

Girls and Boys Town of Washington? 2 

  MS. WASHINGTON:  Yes.  My name is Connie 3 

Washington.  I'm the Site Director for Girls and Boys Town of 4 

Washington.  I'm responsible for the day-to-day operation of our 5 

?- of Girls and Boys Town of Washington. 6 

  MR. SULLIVAN:  Thank you.  Ms. Washington, you 7 

heard Ms. Harden's testimony a few weeks ago regarding the 8 

operational characteristics that, in her opinion, are indicative 9 

of whether these four homes should be considered a single 10 

integrated facility for zoning purposes.  Do you remember that 11 

Ms. Harden testified that not any one of these factors turn 12 

these four homes into one facility for zoning purposes, but that 13 

if you have enough of them ?-  14 

  MS. FERSTER:  I'm going to object, and ask that 15 

this ?- since this is direct examination, that the questions not 16 

be so leading. 17 

  MR. SULLIVAN:  I'm not ?- I'm rehashing some of 18 

the testimony, and it's relevant to the question.  It's not even 19 

into the question part of it, so it can't be leading.  The 20 

question itself will not be leading, but it needs some basis. 21 

  CHAIRPERSON GRIFFIS:  Let me interrupt you, 22 

because my understanding of what we had requested was actually 23 

to talk specifically about the programs that we're actually 24 

going to have, because there was an awful lot of objections to 25 
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the fact that there was testimony generally speaking about how 1 

operations would work, and whether they were positive or 2 

negative in terms of how they were operated.  So rather than ?-3 

 it sounded more like a rebuttal witness of the past witness 4 

that was brought.  I would rather go to a substance of what we 5 

have with Ms. Washington's expertise, and knowledge of the 6 

actual program.  So if you're going in that direction, I think 7 

that's the positive way to go. 8 

  MR. SULLIVAN:  But Ms. Harden testified as an 9 

expert that there was some significance to the fact that these 10 

operational characteristics existed.  Some zoning significance, 11 

even though she wasn't an expert in zoning, and in fact, I 12 

believe the Appellant stated several times that it was the heart 13 

of their case.  And now I ?- these questions will respond, and 14 

address the specific issues that Ms. Harden stated put us into 15 

the category of single integrated facility.  This testimony, 16 

these questions will bring up the testimony that even according 17 

to her definition, we don't fit her definition of single 18 

integrated facility. 19 

  MS. FERSTER:  I didn't object to Ms. Washington 20 

to answering questions.  I just wanted to hear Ms. Washington.  21 

I just ?- we weren't getting Mrs. Washington. 22 

  CHAIRPERSON GRIFFIS:  Right.  Okay.  Well, we're 23 

certainly not with everybody else talking, so let's ?- I think I 24 

know where you're going. 25 
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  MR. SULLIVAN:  I only have a few questions, and 1 

the reasons I'm asking question and answer form, is just to make 2 

it very clear, and to not waste time. 3 

  CHAIRPERSON GRIFFIS:  Okay. 4 

  MR. SULLIVAN:  I didn't know there was ?- again, 5 

you heard Ms. Harden's testimony a few weeks ago, so I would 6 

like to ask you a few questions about the operational 7 

characteristics that she described that would, for zoning 8 

purposes, define us as a single integrated facility.  First of 9 

all, how many kids will reside in the four homes now being 10 

constructed on Potomac Avenue? 11 

  MS. WASHINGTON:  No more than six kids will 12 

reside in each home. 13 

  MR. SULLIVAN:  And who will reside, who also will 14 

reside in the homes besides the children? 15 

 16 

 17 

 18 

19 
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 E-V-E-N-I-N-G  S-E-S-S-I-O-N 1 

 (6:00 p.m.) 2 

  MS. WASHINGTON:  A parent/teacher couple will 3 

also reside in the home, with no more than six kids in the home. 4 

  MR. SULLIVAN:  Would you agree ?- in your 5 

opinion, will these four homes be operated as a single 6 

integrated facility, according to Ms. Harden's definition? 7 

  MS. WASHINGTON:  No, they will not.  Each home 8 

will be ?- each house will be run as an individual household.  9 

Each couple in the house is responsible for managing their own 10 

budget.  They're responsible for doing their own shopping.  11 

They're responsible for preparing their own meals.  They eat as 12 

a family.  Menus are not cookie cut.  What is eaten in the homes 13 

really depend on the individual needs of the kids who reside in 14 

the home.  The kids also participate in the preparation of the 15 

meals, as with any household living together as a family, so no, 16 

I would not agree with Ms. Harden's characteristics of our home. 17 

  MR. SULLIVAN:  So food shopping is done as a 18 

family. 19 

  MS. WASHINGTON:  It's done as a family activity. 20 

  MR. SULLIVAN:  Which takes me to the question of 21 

vehicles.  Are there commonly owned vehicles? 22 

  MS. WASHINGTON:  No, there's one van assigned per 23 

home, and the vans are not shared with each other.  That one 24 

home ?- that one family parent couple is assigned to that 25 
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particular home for those six or less kids, so each home would 1 

have a van, their own separate van. 2 

  MR. SULLIVAN:  And when the children come home 3 

from school, they come home to the same residence each time, and 4 

there's six residents in each home. 5 

  MS. WASHINGTON:  They come home to the same 6 

residence.  In addition to that, the parent/teachers also help 7 

them with their educational needs. 8 

  MR. SULLIVAN:  Okay.  They sleep in the same home 9 

every evening ?-  10 

  MS. FERSTER:  Objection; leading. 11 

  MR. SULLIVAN:  ?- the six residents.  Do the six 12 

residents sleep in the same home every evening? 13 

  MS. WASHINGTON:  They absolutely sleep in the 14 

same residence every night. 15 

  MR. SULLIVAN:  Just one more question.  Ms. 16 

Washington, Ms. Harden testified that in her view, child care 17 

homes are most effective operated in smaller groups, rather than 18 

in large facilities.  And you have considerable experience in 19 

children's group homes.  Would you agree with that? 20 

  MS. WASHINGTON:  I certainly agree with that. 21 

  MR. SULLIVAN:  Thank you, Ms. Washington.  That's 22 

all I have. 23 

  CHAIRPERSON GRIFFIS:  Thank you. Cross? 24 

  MS. BROWN:  None from the Zoning Administrator. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  The Zoning 1 

Administrator has none.   2 

  MS. FERSTER:  Okay.  Thank you, Ms. Washington.  3 

Let me ask you a couple of questions about the couples who would 4 

be the caretakers at each of these residential units.  Will they 5 

be employees of Boys Town? 6 

  MS. WASHINGTON:  They certainly will be.  This is 7 

their ?- this will be their full-time job. 8 

  MS. FERSTER:  And I assume that they will take 9 

vacations at some point, have vacation leave. 10 

  MS. WASHINGTON:  They will take vacations.  11 

That's correct. 12 

  MS. FERSTER:  And who will take care of the 13 

children when the caregivers are on vacation? 14 

  MS. WASHINGTON:  In addition to the parent 15 

couple, we also hire one assistant who provides the respite for 16 

the families when they're out of the home, the couples when 17 

they're out of the home. 18 

  MS. FERSTER:  So each home has a couple and ?-  19 

  MS. WASHINGTON:  An assistant. 20 

  MS. FERSTER:  Their own assistant. 21 

  MS. WASHINGTON:  Their own assistant. 22 

  MS. FERSTER:  And does this assistant live in the 23 

home? 24 

  MS. WASHINGTON:  The assistant does not live in 25 
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the home. 1 

  MS. FERSTER:  And so who will live with the 2 

children when the couple goes on a vacation, say for a week or 3 

?-  4 

  MS. WASHINGTON:  Well, certainly when the couple 5 

is out of the home, that person ?- there are facilities and 6 

space for that person to spend a night, just like you would 7 

acquire a babysitter if you were out of the home. 8 

  MS. FERSTER:  And let's see.  Many of the 9 

children who live in these ?- the residential units, they'll 10 

have special needs.  Isn't that correct, for counseling, or 11 

special education, therapeutic services? 12 

  MS. WASHINGTON:  There may be some needs for 13 

therapeutic service.  That's correct. 14 

  MS. FERSTER:  Okay.  And who assess the children 15 

to determine whether or not they have any special therapeutic or 16 

educational needs? 17 

  MS. WASHINGTON:  That will be done, particularly 18 

at the time of their intake into our program, but certainly 19 

ongoing based on behaviors, or the situations at school.  That's 20 

an ongoing process in terms of assessing their therapeutic 21 

needs. 22 

  MS. FERSTER:  Will an individual treatment plan 23 

be prepared for each of the children? 24 

  MS. WASHINGTON:  Each kid has an individual 25 
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treatment plan, which is prepared by our staff. 1 

  MS. FERSTER:  And when you say prepared by your 2 

staff, which staff are you talking about? 3 

  MS. WASHINGTON:  Our licensed clinical social 4 

workers. 5 

  MS. FERSTER:  And these are employees of Boys 6 

Town? 7 

  MS. WASHINGTON:  They're employees of Boys Town. 8 

  MS. FERSTER:  And will the same licensed clinical 9 

social workers prepare the individual treatment plan for each of 10 

the children, in each of the four residential units? 11 

  MS. WASHINGTON:  Not necessarily.  It will 12 

probably be two social workers, two homes per social worker.   13 

  MS. FERSTER:  So two social workers from Boys 14 

Town will be assigned to each ?- to two of the homes, and two 15 

other social workers will be assigned to two other homes. 16 

  MS. WASHINGTON:  One social worker will be 17 

assigned, most likely, to two homes, which would be not any more 18 

than 12 kids.  There are some guidelines as to case loads under 19 

the group home legislation. 20 

  MS. FERSTER:  And where do these social workers 21 

have their offices? 22 

  MS. WASHINGTON:  Their office would more than 23 

likely be at one of our administrative buildings, not 24 

necessarily on this site.  It could certainly be at our Sergeant 25 
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Road location.  That has not been determined at this point. 1 

  CHAIRPERSON GRIFFIS:  Let me just interrupt, 2 

because I don't want to go too far afield on this, because what 3 

would it matter where their offices were? 4 

  MS. FERSTER:  Are you objecting? 5 

  CHAIRPERSON GRIFFIS:  Yeah.  I will make that a 6 

rhetorical question and say that I understand, and I think it's 7 

important in the questions that you're doing to establish 8 

program, but I don't want to go so far, because in my reading, 9 

and correct me if I'm wrong, or do you disagree, Board Members, 10 

but there would be no difference than social workers coming to 11 

visit anything, any other facility or any other family, so I 12 

don't want to spend a lot more time chasing that one down, 13 

unless you ?-  14 

  MS. FERSTER:  Well, I was actually done with 15 

that. 16 

  CHAIRPERSON GRIFFIS:  Good.  Okay. 17 

  MS. FERSTER:  Okay.  Where will the children go 18 

to school? 19 

  MS. WASHINGTON:  Depending on their need, for the 20 

most part, they will go to neighborhood schools, unless their 21 

needs cannot be met in the immediate neighborhood. 22 

  MS. FERSTER:  And how will the children get to 23 

school? 24 

  MS. WASHINGTON:  Again, depending on their age, 25 
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their functional level, they will either be transported to the 1 

school, or depending on their skills, they may be able to walk 2 

to school. 3 

  MS. FERSTER:  And when you say they'll be 4 

transported to school, you mean in ?-  5 

  MS. WASHINGTON:  By their parent/teachers. 6 

  MS. FERSTER:  In one of the vans. 7 

  MS. WASHINGTON:  Yes. 8 

  MS. FERSTER:  And will the children go to church, 9 

or have some other opportunity for religious worship? 10 

  MS. WASHINGTON:  All of our kids are afforded the 11 

opportunity ?-  12 

  CHAIRPERSON GRIFFIS:  I think we have an 13 

objection coming for that. 14 

  MS. BROWN:  I'm not sure.  The District objects 15 

to this line.  First of all, it's outside of the scope of the 16 

direct examination. 17 

  CHAIRPERSON GRIFFIS:  Yeah. 18 

  MS. BROWN:  And I think it's been established by 19 

Ms. Washington's counsel or by Boys Town's counsel that she's 20 

not here testifying in the capacity ?- they conceded that her 21 

testimony is relevant to the issue before this Board.  However 22 

?-  23 

  CHAIRPERSON GRIFFIS:  Right.  And I agree, and 24 

I'll hold that objection.  And the point of relevancy was going 25 
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to all the past issues.  But that, I think, does take us down a 1 

bit far afield.  Anything else, Ms. Ferster? 2 

  MS. FERSTER:  I'll withdraw that question. 3 

  CHAIRPERSON GRIFFIS:  Okay. 4 

  MS. FERSTER:  Okay.  Now you talked about food 5 

preparation, and shopping and such.  Will each of the residences 6 

?- let me ask you a question about utilities.  Will each of the 7 

residences be separately billed, and pay for household 8 

utilities, electricity, gas, telephone, that sort of thing? 9 

  MS. WASHINGTON:  Certainly that's not my area of 10 

expertise.  I would imagine that they will get a separate 11 

utility ?-  12 

  CHAIRPERSON GRIFFIS:  That's not ?- actually, 13 

let's not imagine.  If you don't know, let's not know, and move 14 

on. 15 

  MS. WASHINGTON:  Okay.  Don't know. 16 

  CHAIRPERSON GRIFFIS:  Can you answer that 17 

question?  Do you not know whether the facilities are separately 18 

metered for gas, or water, or electric?  As part of your 19 

analysis and program, would you have any knowledge of that?  20 

That's a yes or no. 21 

  MS. WASHINGTON:  Let me say no. 22 

  MS. FERSTER:  They're not? 23 

  MS. WASHINGTON:  I'm saying no, I don't know. 24 

  MS. FERSTER:  You don't know.  Well, do you know 25 
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who pays the utility bills for each of the houses? 1 

  MS. WASHINGTON:  The utility bills are paid by 2 

our Site Financial Officer. 3 

  CHAIRPERSON GRIFFIS:  So it's fair to say, for my 4 

clarification, the building owner pays it. 5 

  MS. WASHINGTON:  That's correct. 6 

  CHAIRPERSON GRIFFIS:  Okay. 7 

  MS. FERSTER:  Okay.  And who will be responsible 8 

for maintenance of each of the residential units? 9 

  MS. WASHINGTON:  The parent/teachers and the 10 

residents of the home. 11 

  MS. FERSTER:  Okay.  So if there's a plumbing 12 

problem or roof repair ?-  13 

  MS. WASHINGTON:  Will call a plumber. 14 

  MS. FERSTER:  Who will call a plumber? 15 

  MS. WASHINGTON:  The family teachers will call a 16 

plumber. 17 

  MS. FERSTER:  And who will pay the bill for the 18 

plumber? 19 

  MS. WASHINGTON:  The owner of the property. 20 

  MS. FERSTER:  How about trash removal, how will 21 

that be handled?  Will there be private contractors, or will the 22 

city handle it? 23 

  MS. WASHINGTON:  I'm not real clear if that's 24 

been determined at this point. 25 
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  MS. FERSTER:  Ms. Brown. 1 

  MS. BROWN:  Mr. Chair, the District continues its 2 

objection.  I'm really not sure where this is going. 3 

  CHAIRPERSON GRIFFIS:  Okay.  I appreciate that.  4 

Ms. Ferster, how much more do you have? 5 

  MS. FERSTER:  I'm moving on quickly. 6 

  CHAIRPERSON GRIFFIS:  Okay.  You can just leave 7 

that on.  You don't need to keep turning it on. 8 

  MS. FERSTER:  I don't need to do that. 9 

  CHAIRPERSON GRIFFIS:  yeah. 10 

  MS. FERSTER:  I thought you didn't ?- you weren't 11 

supposed to have ?-  12 

  CHAIRPERSON GRIFFIS:  I can't have all three, and 13 

you have enough separation so it will be all right. 14 

  MS. FERSTER:  Good.  It's really confusing me.  15 

Now it's correct that the current plans call for the four 16 

residential units to be located within a larger fenced area.  17 

Isn't that correct? 18 

  MS. WASHINGTON:  The front of the property will 19 

have a three foot fence from the street, and the back of the 20 

property will be fenced in.  That's correct. 21 

  MS. FERSTER:  Okay.  Will there be fencing around 22 

each individual unit, as well? 23 

  MS. WASHINGTON:  Don't know. 24 

  MS. FERSTER:  How will the four units be accessed 25 
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by persons who are outside of the fence compound? 1 

  MS. WASHINGTON:  Each home will have a front 2 

door, and each home will have a back door. 3 

  MS. FERSTER:  So the fencing is not around the 4 

front of the area. 5 

  MS. WASHINGTON:  It will have a gate.  You can 6 

come to the front door. You'll be able to access the house from 7 

the street. 8 

  MS. FERSTER:  Okay. 9 

  MS. WASHINGTON:  The front door. 10 

  MS. FERSTER:  Okay.  So how about vehicular 11 

access? 12 

  CHAIRPERSON GRIFFIS:  I'm not sure if this is all 13 

program, I mean, or is this more of an architectural question? 14 

  MS. FERSTER:  It's more of an architectural 15 

question. 16 

  CHAIRPERSON GRIFFIS:  Okay.  I'm not going to 17 

take a lot of time, and I'll hear both objections that are 18 

flanking you.  But in terms of the answering, it would be 19 

helpful, not only for time, that's not my major concern here.  20 

My concern is relevancy, and I don't want  you speculating on 21 

issues.  If you didn't lay it out, if you haven't part of the 22 

programming, and setting those gates, and you're speculating if 23 

these gates, I don't want to know that.  And I'd rather know 24 

that you know it, or you don't know it, and we move on.  Yes, 25 
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Mr. Sullivan. 1 

  MR. SULLIVAN:  Yeah.  I think we are into the 2 

physical aspects of the structure. 3 

  CHAIRPERSON GRIFFIS:  Okay. 4 

  MR. SULLIVAN:  Which we've gone over, and I 5 

believe the Appellants are simply rehashing their many 6 

statements that there is a fence.  We'll stipulate there is a 7 

fence somewhere on this property, and there's one entrance that 8 

goes into the driveway, but Ms. Washington is not the person to 9 

answer those questions.  And we haven't offered that person. 10 

  CHAIRPERSON GRIFFIS:  Okay.  Great. 11 

  MS. FERSTER:  I'll move on. 12 

  CHAIRPERSON GRIFFIS:  Hold on just a second. 13 

  MS. BROWN:  The District's objection was just a 14 

continuing one, that it's irrelevant and it's beyond the scope 15 

of the direct examination. 16 

  CHAIRPERSON GRIFFIS:  Okay.  Good.   17 

  MS. FERSTER:  Okay.  Will the ?-  18 

  MEMBER ETHERLY:  Mr. Chair, if I may add.  I 19 

really don't want to weigh in on this, but because we had Mrs. 20 

Harden's testimony some time ago, we're walking a fine line 21 

because we've gone through some of these issues, and I'm 22 

inclined to encourage a little bit of flexibility on the part of 23 

the Board as we kind of teeter that line, so to speak, on this 24 

issue of, I don't want to say program, because I think I 25 
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understand where Ms. Ferster is trying to go with her question, 1 

so I'll just leave that as it is, but I'm inclined to want to 2 

try to hear a little bit of this, because we did kind of open 3 

line up by allowing Ms. Harden's testimony previously. 4 

  CHAIRPERSON GRIFFIS:  Okay.  Now let me be clear 5 

on the direction, and why we allowed a lot of Ms. Harden's 6 

testimony in.  And first of all, it was going to definition of 7 

this proposed project and ?- or not proposed, forgive me.  The 8 

project that's under appeal.  And it was trying to establish for 9 

this Board, as part of the testimony, that this was one 10 

facility.  And when that ?- issues were coming up to that, there 11 

were some objections.  We were trying to focus and direct that. 12 

  13 

  What happened was, Father Flanagan's 14 

representatives called it off and said we will present what the 15 

actual program is, so we now have Ms. Washington.  I want to 16 

stick to that, and I want to be specific in terms of outlining 17 

the specific program that's happening at this facility, at this 18 

?- yeah, at these four facilities, the CBRFs. 19 

  MR. SULLIVAN:  Is there any guideline for keeping 20 

it to land use related? 21 

  CHAIRPERSON GRIFFIS:  Yeah.  No, I think we're ?-22 

 I think Ms. Ferster understands that completely, and I think 23 

I've directed Ms. Washington to the fact that if she doesn't 24 

know, or doesn't have expert involvement in that, it's not to be 25 
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answered.  And I need to know whether she knows or doesn't know. 1 

 Is that going to your question? 2 

  MR. SULLIVAN:  Well, I would submit that I 3 

haven't heard a question yet that had to do with a land use 4 

issue. 5 

  CHAIRPERSON GRIFFIS:  Oh, I see what you're 6 

saying. 7 

  MS. FERSTER:  Ms. Washington testified about food 8 

shopping.  That didn't go to land ?-  9 

  CHAIRPERSON GRIFFIS:  No.  I don't think it does 10 

stick to land use, because I think what was actually offered by 11 

you, is the fact that you would offer a witness that would give 12 

us some idea of the actual programming and operations of this, 13 

because what we did not do is strike the entire record of 14 

anything that had to with the social work aspect, or actually 15 

the speculation of what was actually going to happen there.  So 16 

what we're trying to do is establish the definition, and we've 17 

given some latitude on that.  So it may, and it may not go 18 

directly to land use.  And frankly, that is what's trying to be 19 

proven to us through all these proceedings. 20 

  We have given the opportunity for that, for th is 21 

definition to go to the land use, and then go to what the Zoning 22 

Administrator would actually have looked at.  And that's why we 23 

are doing what we're doing.  I'm sure that's very clear.  Okay. 24 

  MS. FERSTER:  All right.  Will there be a 25 
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recreation area for the children to play in from the four units? 1 

  MS. WASHINGTON:  It's envisioned that each home 2 

will have a portable basketball court.  Usually, recreational 3 

activities are decided on on an individual basis, and they're 4 

also decided on ?- based again on the interests of the kids.  5 

It's been our past experience that in terms of recreation, our 6 

kids participate in Boys Club baseball.  They participate in 7 

their school football leagues.  They participate in their school 8 

band, so again, recreation will take the form of what is of the 9 

interest of the kids in the home. 10 

  MS. FERSTER:  Will there be any opportunity to 11 

just go out to play outside within the area? 12 

  MS. WASHINGTON:  Absolutely.  They can go out ?-13 

 they will be allowed to go outside, and will be encouraged to 14 

go outside and play in their yards. 15 

  MS. FERSTER:  Okay.  And will there be any kind 16 

of shared recreational area for them to go to play? 17 

  CHAIRPERSON GRIFFIS:  Is your direct question, is 18 

there a common ?-  19 

  MS. FERSTER:  A common.  Yes, a common ?-  20 

  CHAIRPERSON GRIFFIS:  Recreational area. 21 

  MS. FERSTER:  Right. 22 

  CHAIRPERSON GRIFFIS:  Well, shared is one thing. 23 

 I mean, shared ?- there's four.  I mean, I think we fairly 24 

established there's four lots, there's four backyards.  Shared 25 
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is they're all playing across the backyards. 1 

  MS. FERSTER:  Common.  Is there a common 2 

recreational area that all the children can go to other than in 3 

their own backyards? 4 

  MS. WASHINGTON:  There will potentially be a 5 

shared basketball hoop for ?- or something of that nature for 6 

them to play with, yes. 7 

  MS. FERSTER:  And that's a basketball ?- a 8 

recreational space that will be used exclusively for basketball? 9 

  MS. WASHINGTON:  That's sort of their general 10 

interest, yes. 11 

  MS. FERSTER:  Will this basketball hoop area be 12 

open to the public? 13 

  MS. WASHINGTON:  No, it will not be. 14 

  MS. FERSTER:  So just the children from the ?-  15 

  MS. WASHINGTON:  From the homes. 16 

  MS. FERSTER:  The homes.  Now you testified that 17 

you believe that ?- and I'm going to ?- I don't remember your 18 

words exactly, so please correct me.  But you believe that small 19 

facilities are better for the children than larger facilities.  20 

Is that correct? 21 

  MS. WASHINGTON:  I think my response was more in 22 

line with the question or the response that Ms. Harden had made 23 

regarding the smaller living arrangements.  And I do concur that 24 

the smaller living arrangements tend to work better for the 25 
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kids. 1 

  MS. FERSTER:  Now would you agree with the ?-2 

 this assertion that notwithstanding the smaller living units, 3 

that the campus environment as a whole makes it feel more like 4 

an institution? 5 

  MS. WASHINGTON:  Actually, I don't agree with 6 

that. 7 

  MS. FERSTER:  Okay.  And are you aware that that 8 

was the comment of the Center for the Study of Social Policy on 9 

the Sergeant Road facility ?-  10 

  MR. SULLIVAN:  Objection.  Is this in response to 11 

my questioning, my three or four questions? 12 

  CHAIRPERSON GRIFFIS:  I would agree.  Are you 13 

taking it down a new direction? 14 

  MS. FERSTER:  No.  I think the witness did 15 

testify that she ?- about small facilities, and how she felt 16 

that they were good for children.  And that this facility ?-  17 

  MR. SULLIVAN:  I think that ?- I believe she 18 

asked that question, and she answered it. 19 

  CHAIRPERSON GRIFFIS:  Right. 20 

   MR. SULLIVAN:  And she repeated it again. 21 

  MS. FERSTER:  Well, I ?- and she is an expert, 22 

and I did want to also ask her to refine or add ?- enhance on 23 

that response by ?- because it was a general statement.  She 24 

believes that small facilities are good for the children, but I 25 
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wanted her to elaborate on that, and whether or not she believed 1 

that a campus environment feels like an institution. 2 

  CHAIRPERSON GRIFFIS:  Right.  And she answered 3 

both those questions, and her feeling of an institution, I 4 

think, is a little difficult for us to use. 5 

  MS. FERSTER:  Well, I think it's relevant, in 6 

other words. 7 

  CHAIRPERSON GRIFFIS:  Actually, I disagree, and 8 

we're going far afield in terms of she's answered the question 9 

that actually went to Ms. Harden's testimony, and also to her.  10 

And I'm not sure how it gets us back to where we need to be 11 

going with this, so I would move on. 12 

  MS. FERSTER:  Okay.  All right.  Now your 13 

testimony does go to the question of whether or not this is a 14 

single facility, versus four separate facilities.  Is that 15 

correct? 16 

  MS. WASHINGTON:  That's correct. 17 

  MR. SULLIVAN:  I did ask her for zoning purposes 18 

when I asked her that question, because that's what Ms. Harden 19 

testified to. 20 

  MS. FERSTER:  Thank you.  Okay.  On that 21 

question, it's correct that in your informational material that 22 

you refer to your four residential units as being part of the 23 

Capitol Hill Residences designed for approximately 40 children. 24 

 Isn't that correct?  I'm going to hand you ?-  25 
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  CHAIRPERSON GRIFFIS:  I'm sorry.  What is that 1 

that you're looking at?  Is that something that's been submitted 2 

already? 3 

  MS. FERSTER:  No, it's not. 4 

  CHAIRPERSON GRIFFIS:  Okay.   5 

  MS. FERSTER:  Now let me refer to page 2.  How 6 

many children will be located in the Capitol Hill Residence ?-  7 

  MR. FEOLA:  Mr. Chair. 8 

  CHAIRPERSON GRIFFIS:   Hold on.  Yeah, we need to 9 

distribute copies here.   10 

  MR. FEOLA:  Besides the ?- I know ?- I've just 11 

now seen what this is, the general objection.  I think there's a 12 

lot of information that has been submitted from Boys Town to the 13 

community and back.  And if the Board is inclined to accept this 14 

as part of the record, even for cross examination purposes, I 15 

would like to submit the complete package of information that 16 

went out.  I don't think it's fair to take one newsletter out of 17 

a package and highlight certain areas from it, so ?-  18 

  MS. FERSTER:  That will be acceptable to us. 19 

  MR. FEOLA:  So that would ?- if we're going to go 20 

along this line, I would like to submit the entire package. 21 

  MS. BROWN:  Mr. Chair, notwithstanding your 22 

comments about Ms. Washington's testimony, I think where I hear 23 

us going is more appropriate for a special exception hearing, as 24 

opposed to an appeal of the Zoning Administrator's decision.  25 
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And I'm not sure whether or not this ?- I would say that this is 1 

irrelevant to the issues that we're here for. 2 

  MS. FERSTER:  Well, this particular statement is 3 

in our material that describes the Capitol Residences as being 4 

for 40 children. 5 

  CHAIRPERSON GRIFFIS:  Okay. Well, before we get 6 

too far into it ?-  7 

  MS. FERSTER:  I think that's directly relevant to 8 

what the issue is here, which is is this a single facility or 9 

not? 10 

  CHAIRPERSON GRIFFIS:  I think that is one of the 11 

largest issues that we are trying to establish through the 12 

indirect route of trying to assess if or should ?- if the Zoning 13 

Administrator looked at it to determine it, or should have, or 14 

how it was determined.  And so, I have some problem with a lot 15 

of this, because some of this is clearly not relevant.  And I 16 

think the Board Members will dispose of it in their own due 17 

process, but some of it is very relevant, and I don't want to 18 

lose those relevant parts.  And so, as Father Flanagan's 19 

representatives have represented, that they would rather submit 20 

an entire document than a piece of it, what I'd like to have is 21 

just a description of what we're actually talking about here. 22 

  It's been called a newsletter. Is that what this 23 

actually is, is a newsletter, and it was actually distributed by 24 

Father Flanagan's to the community?  And what was the date of 25 
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distribution on it? 1 

  MS. FERSTER:  Okay.  The document I have in front 2 

of me, and I would be happy to have it submitted along with the 3 

package of additional papers that are similar, is called "Boys 4 

Town U.S.A., Community Update on the Capitol Hill", entitled 5 

"Capitol Hill Residences", Volume I, Edition 2, dated July 2000. 6 

 And it's a discussion.  It appears to be some literature that 7 

Boys Town is distributing to the community to describe their 8 

Capitol Hill residences. 9 

  CHAIRPERSON GRIFFIS:  Okay.  And that's okay.  10 

Obviously, that was put out in public, so I can't imagine why it 11 

wouldn't be ?-  12 

  MR. FEOLA:  No, we have no problem with that. 13 

  CHAIRPERSON GRIFFIS:  Okay. 14 

  MR. FEOLA:  Except that as counsel said, this is 15 

Edition 2.  There's Edition 1, there's Edition 3 afterwards.   16 

  CHAIRPERSON GRIFFIS:  Where does it stop? 17 

  MR. FEOLA:  Right.  I mean ?-  18 

  CHAIRPERSON GRIFFIS:  I see. 19 

  MR. FEOLA:  There's a whole series of public 20 

outreach that Boys Town started in this project. 21 

  CHAIRPERSON GRIFFIS:  I see. 22 

  MR. FEOLA:  This is dated July 2000, so it gives 23 

you an idea of ?-  24 

  CHAIRPERSON GRIFFIS:  And Ms. Ferster, are you 25 
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intending to have us look at any others, or is this one that you 1 

find to be most pertinent? 2 

  MS. FERSTER:  This is the only one that I have 3 

now. 4 

  CHAIRPERSON GRIFFIS:  I see. 5 

  MS. FERSTER:  And I was prepared to submit this 6 

into the record.  If Mr. Feola feels that it's better to be done 7 

as part of a package to give it some context, I would be happy 8 

to have him make the submission, since obviously they're his 9 

client documents, and my client happened to come across it in 10 

the community.  So either way, I would be happy not to be submit 11 

this into the record, if Mr. Feola is planning on submitting a 12 

package. 13 

  CHAIRPERSON GRIFFIS:  How many ?- do you know 14 

off-hand, Mr. Feola, how many there are?  There can't be more 15 

than 200.  I imagine there's a dozen or so.  Correct?  Oh, I 16 

have you.  Good.  I thought you were using that as a 17 

hypothetical. 18 

  MR. FEOLA:  There's a summary sheet of them, and 19 

then ?-  20 

  CHAIRPERSON GRIFFIS:  Okay. 21 

  MR. FEOLA:  ?- fact sheets that ?-  22 

  CHAIRPERSON GRIFFIS:  Fabulous.  Turn your mike 23 

on. 24 

  MR. FEOLA:  Sorry. 25 
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  CHAIRPERSON GRIFFIS:  All right.  We're going to 1 

take the whole thing. I'm going to say this.  The Board is well 2 

aware that ?- and I will ?- well, frankly, maybe I'll just use 3 

it as a caution, but I think the Board is very well aware that 4 

public relation documents, or even public descriptions have some 5 

?- have a different use, and ?- than would be ?- and would 6 

translate different information than would be going in on a 7 

permit application many different levels. 8 

  One might describe a project to the public 9 

differently than would be legally defined and described in the 10 

zoning.  However, that ?- our definition here seems to be 11 

somewhat in play.  I think that this may bring a little bit of 12 

information to us that will be useful.  So that being said, we 13 

will have an entire additional package to read.  However, Ms. 14 

Ferster, if you would highlight the point that you actually want 15 

to look at, that would be most helpful. 16 

  MS. FERSTER:  Okay.  Thank you.  And I was 17 

drawing the attention to the statement in one of the updates 18 

that describes Capitol Hill residences as being designed for 19 

approximately 40 children, but I don't need to proceed with that 20 

line of questioning since the documents themselves are now in 21 

the record. 22 

  CHAIRPERSON GRIFFIS:  Okay.  I'm sorry.  Maybe I 23 

missed it.  Did ?- what was the date on the actual ?-  24 

  MS. FERSTER:  July 2000, Volume I, Edition 2. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  Volume I, Edition 2. 1 

 Okay.  Have it.  Good. All right.  Next. 2 

  MS. FERSTER:  Sure. I'm just going to make sure 3 

it's in there.  It is in there.  Okay.  Are you familiar with 4 

the ?- I'm sorry, the literature about the influences on 5 

children on toxic environments? 6 

  CHAIRPERSON GRIFFIS:  On which? 7 

  MS. FERSTER:  Toxic environments.  I think Ms. 8 

Harden referred to that in her testimony. 9 

  MS. WASHINGTON:  I'm certainly not familiar with 10 

the particular literature that she referred to. 11 

  MS. FERSTER:  Are you familiar with the concept? 12 

  MS. WASHINGTON:  In general, yes. 13 

  MR. SULLIVAN:  Objection.  Are we responding now 14 

to Ms. Harden's testimony, or to MS. Washington's direct? 15 

  MS. FERSTER:  Once again, Ms. Washington is 16 

testifying that this is four separate facilities, not one 17 

facility.  She's offered herself on the stand so that ?- to 18 

establish this point, and I think I'm entitled to cross examine 19 

her on issues that are relevant.  And if you will just give me a 20 

little latitude, I'll get to why I think that's relevant to the 21 

question of whether this is one facility versus four. 22 

  CHAIRPERSON GRIFFIS:  Okay.  I mean, I think 23 

we've afforded a lot of latitude, but that's where I want to go, 24 

so the sooner we get there, the better. 25 
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  MS. FERSTER:  Okay.  So you're familiar with that 1 

concept about toxic environments and the affect on children. 2 

        MS. WASHINGTON:  Yes, I am. 3 

  MS. FERSTER:  And would it be an accurate 4 

paraphrase of that concept, is that children are not well served 5 

by being surrounded by negative influences, and that they should 6 

get out of environments that ?-  7 

  CHAIRPERSON GRIFFIS:  I'm going to ?- I can only 8 

anticipate an objection, but going to the toxic environment, and 9 

going into that, first of all, I have difficulty with the 10 

relevancy of that, because now we're ?- what you're doing is 11 

asking for a judgment on the facility itself, not necessarily 12 

going to the definition of one facility, four facility, or 13 

defining what this program actually is. 14 

  MS. FERSTER:  Well, then let me explain why I'm 15 

asking these questions.  I mean, the bottom line is I would 16 

really like to know why Boys Town has chosen to locate four 17 

group homes right next to each other, instead of, for example, 18 

buying four sites that are dispersed throughout better, safer 19 

neighborhoods in Capitol Hill, and I'd like to ask Ms. 20 

Washington those questions. 21 

  CHAIRPERSON GRIFFIS:  Well, I totally agree, and 22 

I'd love to know that too, but that has absolutely no relevancy. 23 

 I mean, unless Corp. Counsel can give me instruction or Board 24 

Members have opinions, I don't see where that's going with it.  25 
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We don't have ?- we are not looking for what were the better 1 

alternatives here.  I mean, I think those few of us left this 2 

evening can probably come up with better alternatives.  But the 3 

fact of the matter is we're looking at the appeal of a specific, 4 

four specific permits, and that's where we need to go to.  If 5 

that's helping define, by reverse defining whether Boys Town 6 

would have been better off finding other sites, does not seem 7 

logical progression. 8 

  MS. FERSTER:  Well, I think our point was, is 9 

that given the disadvantages of that close proximity that Ms. 10 

Harden testified on, that the only reason why a service provider 11 

would choose that close proximity is because they are going to 12 

be operated together.  They're going to be operational 13 

efficiencies associated with that close proximity. 14 

  CHAIRPERSON GRIFFIS:  Okay.  So the appropriate 15 

question would be is there economy for locating this, the 16 

buildings, four buildings adjacent to each other. 17 

  MS. FERSTER:  That's right.  That was my ?- the 18 

end question that I was trying to lay a foundation for, but I'd 19 

be happy to use that. 20 

  CHAIRPERSON GRIFFIS:  Okay.  And I appreciate 21 

your trying to lay a foundation, but what I would do is also 22 

assert that this Board is fairly astute, and can anticipate an 23 

awful lot, has heard an awful lot, so that a huge foundation is 24 

not, I would not say necessary, but I would like you to answer 25 
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that question, Ms. Washington. 1 

  MS. WASHINGTON:  I'm sorry.  Could you restate 2 

the question again, please? 3 

  CHAIRPERSON GRIFFIS:  Certainly can.  Is there 4 

economy in locating four structures adjacent to each other? 5 

  MS. WASHINGTON:  I think the only economy for us 6 

at this particular location is that it's accessible to the 7 

biological parents to come visit and participate in their 8 

children's lives. 9 

  CHAIRPERSON GRIFFIS:  So there's no economic 10 

impact by having scattered site CBRFs or having four directly 11 

attached to ?- or directly adjacent to each other, in terms of 12 

the program ?-  13 

  MS. WASHINGTON:  The programs would look the same 14 

if they were located in southeast, if we had a home in 15 

northeast.  If we had a home located in northwest, or southwest, 16 

the programs would look and be run the exact same way. 17 

  CHAIRPERSON GRIFFIS:  Well, I'm not questioning 18 

that they would be run.  The question went to the economies of 19 

it.  Is it more cost effective to have those four adjacent than 20 

it is to have them one in northwest, one in northeast, one in 21 

southeast, one in southwest? 22 

  MS. WASHINGTON:  I think the only economy piece I 23 

see to it, the economic piece I see to it is that in terms of 24 

the proximity that the social workers would have to travel to 25 
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then support those particular homes in terms of the treatment 1 

planning and those kinds of things.  I mean, other than that, 2 

again the economics of running those homes are done internally 3 

again, so where they would be located, to me, does not factor 4 

into that. 5 

  CHAIRPERSON GRIFFIS:  Okay.   6 

  MS. FERSTER:  Excuse me. I'm still questioning 7 

the witness.  Thanks.  I have one ?- let me just ask you one ?-8 

 let me just ask the question point blank then.  You've gone 9 

through a number of areas in which you've described how the 10 

residential units will function as independent entities separate 11 

of each other.  And then we've also discussed a number of the 12 

areas in which there will be the owner of the facility.  Boys 13 

Home will obviously have central payment and control of the 14 

facilities.  Are there any ?- can you describe any areas in 15 

which there will be some sharing of facilities or services, or 16 

staff between the four units?  Will they ?- I mean, will you 17 

equivocally say that there is absolutely no sharing of 18 

facilities or staff, or functions between the four residential 19 

units? 20 

  MS. WASHINGTON:  Again, the only sharing that 21 

will occur will be the administrative support. 22 

  MS. FERSTER:  That's the central administrative 23 

support.  And can you describe that in a little more detail, 24 

what that central administrative support will be? 25 
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  MS. WASHINGTON:  Again, it will be in terms of 1 

payroll.  It will be in terms of the shared social worker who 2 

would serve the one or two homes together.  Again, one of the 3 

things that we would also be doing is doing training together.  4 

We have a particular model, so again, we would be doing training 5 

of our staff together in order to comply with whatever 6 

regulatory requirements that we have to meet under the District 7 

regulations in order to fulfill those in-service training hours. 8 

  MS. FERSTER:  Okay.  And you also testified that 9 

there would be also that shared sort of basketball court, as 10 

well. 11 

  MS. WASHINGTON:  And the basketball court. 12 

  MS. FERSTER:  Okay.  Will there any other 13 

prospective facilities that will be shared, or that the four 14 

units will ever use?  For example, will there be any space 15 

within an administration building which children from any of the 16 

four units will ever go to? 17 

  MS. WASHINGTON:  I can't say never. 18 

  MS. FERSTER:  Will there be classroom space? 19 

  MS. WASHINGTON:  And I'll give you ?- there will 20 

be classroom space, but our kids ?- the kids from the home would 21 

not go to that particular classroom space. I can tell you that 22 

every year we have an annual tree lighting, so I can't tell you 23 

that the kids from the residential home won't come to the 24 

building, to that common building for our annual tree lighting. 25 
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  MS. FERSTER:  Okay.  So there might be outings or 1 

special occasions in which all four children ?- children from 2 

all four homes will attend. 3 

  MS. WASHINGTON:  Yeah.  We may have a back to 4 

school picnic for everybody, or those kind of activities. 5 

  MS. FERSTER:  Okay.  Will you be applying for a 6 

license for the Pennsylvania Avenue facility from the D.C. 7 

Government? 8 

  MS. WASHINGTON:  We will apply for whatever it  9 

will require for us to operate legally in the District 10 

Government. 11 

  MS. FERSTER:  And you haven't done that yet.  Is 12 

that correct? 13 

  MS. WASHINGTON:  That's correct. 14 

  MS. FERSTER:  When do you do that? 15 

  MS. WASHINGTON:  I would imagine we don't do it 16 

until completion of the homes. 17 

  MS. FERSTER:  And I assume you'll be applying for 18 

four separate licenses for each of the four residential units? 19 

  MS. WASHINGTON:  That's correct. 20 

  MS. FERSTER:  And will you have a contract with 21 

the Child and Family Services Administration? 22 

  MS. WASHINGTON:  That's yet to be determined. 23 

  MS. FERSTER:  You don't anticipate taking in D.C. 24 

children? 25 
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  MS. WASHINGTON:  I'm not saying that we will not 1 

take in D.C. kids.  I can't anticipate as to whether or not 2 

we'll have a contract with the District Government or not.  3 

That's a competitive process.  It's also a process that based on 4 

RFPs.  Our goal is to serve the District children, but I can't 5 

speculate whether or not we will have a contract with the 6 

District government. 7 

  MS. FERSTER:  Okay.  I don't have any questions, 8 

no more questions. 9 

  CHAIRPERSON GRIFFIS:  Okay.  Any redirect?  Did 10 

?- I'm sorry.  I've forgotten, Ms. Brown, if you had any cross 11 

on that. 12 

  MS. BROWN:  No.   13 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you very much. 14 

 All right.  We're at 6:25.  Mr. Feola, did you have something 15 

of pertinence right away?  Okay.  Do you have other witnesses 16 

you're calling today? 17 

  MR. FEOLA:  No, we have ?- I mentioned before, 18 

the architect here if the Board's interested, but we weren't 19 

prepared ?- we weren't planning to ask her to come up to explain 20 

how the house is laid out.  But if the Board is interested in 21 

that, I could do that. 22 

  CHAIRPERSON GRIFFIS:  Great.  I propose this.  We 23 

take 15 minutes right now.  Well, actually, let me ask the 24 

participants.  We obviously ?- we will make it through this 25 
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portion tonight, as we are at 6:30.  And I don't know if you 1 

know, but we have been here since about 8 or 8:30 this morning. 2 

 And so ?- well, I would propose, and we think about moving the 3 

rebuttal testimony to the next available, and hope to do entire 4 

closings at the same time.  5 

  I can't anticipate how long rebuttals will be 6 

taking, but obviously, you know, we'll grab dates when we can, 7 

hopefully go as far as we can on each of those.  Yes. 8 

  MR. FEOLA:  Make a suggestion.  Father Flanagan 9 

has no objection to doing rebuttal in writing, and we would have 10 

to forego our right to cross examine, which we do. 11 

  CHAIRPERSON GRIFFIS:  Uh-huh.   12 

  MR. FEOLA:  With an opportunity to respond to it, 13 

and then do closing statements in writing, so we don't have to 14 

have another hearing date, if that's acceptable to the other 15 

parties. 16 

  CHAIRPERSON GRIFFIS:  Okay.  Let me put it to the 17 

other ?-  18 

  MR. FEOLA:  It's been done before, and we're 19 

perfectly ?-  20 

  CHAIRPERSON GRIFFIS:  Let me put it to the other 21 

parties for comment.  Why don't you come up ?- actually, well 22 

no.  You know what, I'm sorry.  I've had Board Members sitting 23 

all day, so we're leaving for 15 minutes, and do that. I think 24 

that's an excellent ?- think about it.  Also, think about the 25 
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date, which I'm sorry I was supposed to tell you was the 26th in 1 

the afternoon. 2 

  MEMBER ETHERLY:  And Mr. Chair, just to clarify, 3 

have we concluded with Ms. Washington? 4 

  CHAIRPERSON GRIFFIS:  No, we haven't concluded.  5 

We haven't conclude ?- we're taking just a short break, but I 6 

wanted to give an update of where we were going.  7 

   MEMBER ETHERLY:  I just wanted to give some 8 

indication to Ms. Washington as to what her status was at the 9 

table. 10 

  CHAIRPERSON GRIFFIS:  Yeah.  I'm sorry.  I think 11 

you have kids to go pick up, in which case you've got to get out 12 

of here.  But nonetheless, February 26th is what we're looking 13 

at in the afternoon. 14 

 (Off the record 6:30 - 6:50 p.m.) 15 

  CHAIRPERSON GRIFFIS:  Okay.  Let's pick up first 16 

where we left off.  We were talking about the 26th.  Gosh, what 17 

else were we talking about?  Yeah, why don't you come up.  Ms. 18 

Ferster, why don't you come up also quickly.  And then, Ms. 19 

Washington, we're just going to go to Board questions of you, 20 

and then reassess.  The 26th, is that a workable date for 21 

everybody? 22 

  MR. FEOLA:  Afternoon, I would assume. 23 

  CHAIRPERSON GRIFFIS:  It is in the afternoon.  It 24 

is after two cases.  Is it available to everybody? 25 
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  MS. BROWN:  I will be here on the 26th on another 1 

matter. 2 

  CHAIRPERSON GRIFFIS:  On another appeal. 3 

  MS. BROWN:  Yes. 4 

  CHAIRPERSON GRIFFIS:  Okay.  Is that a 5 

difficulty? 6 

  MS. BROWN:  Well, it depends on where ?- how far 7 

we're going tonight. I'm not sure how much ?- I don't know 8 

whether ?- you mentioned something about the Board possibly 9 

doing rebuttal, and then we can do closing on the 26th. 10 

  CHAIRPERSON GRIFFIS:  Okay.  Yeah. 11 

  MS. BROWN:  Which I think is probably the best 12 

way for us to handle this.  That would just be my 13 

recommendation. 14 

  CHAIRPERSON GRIFFIS:  Okay.  My inclination 15 

actually at this point is to finish up with Ms. Washington, and 16 

call it, and then we have a couple of other questions.  We will 17 

want to call the architect for very, very few questions, and 18 

then I would call it an evening, and then want to outline the 19 

details of what we'd like to see for ?- regarding timing of 20 

rebuttal, and then timing of closing. 21 

  Not being able to predict on the 26th, but I would 22 

imagine we would hopefully get through a large portion of the 23 

last portions of this, so does that help?  Ms. Ferster, are you 24 

available on the 26th? 25 
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  MS. FERSTER:  I am, and I also have an other 1 

matter I wanted to take up at your convenience about the package 2 

that Boys ?- Father Flanagan's submitted as part of the package 3 

of materials.  I need to deal with that at some appropriate 4 

point.  I don't know when you want me to deal with it. 5 

  CHAIRPERSON GRIFFIS:  Okay.  The package of 6 

material that's already been submitted?  Those are the 7 

newsletter type ?-  8 

  MS. FERSTER:  That's right.  And my astute client 9 

has informed me that it is more than newsletters, and I ?-  10 

  MR. FEOLA:  If it is, it wasn't ?-  11 

  CHAIRPERSON GRIFFIS:  Sorry.  Go ahead. 12 

  MR. FEOLA:  It wasn't intended to be used as part 13 

of her case.  We were going to use it as part of our case, but I 14 

was just suggesting that all the newsletters are in that 15 

package, and I just thought it would be relevant that ?-  16 

  CHAIRPERSON GRIFFIS:  Okay.  All right.  We will 17 

revisit that.  There was an indication that the architect may 18 

have to leave.  Is that the case, Mr. Feola? 19 

  MR. FEOLA:  Yes.  I have been told that she has 20 

to leave at 7:30. 21 

  CHAIRPERSON GRIFFIS:  Oh, at 7:30.  That's worlds 22 

away.  My God, the amount that we can accomplish in 35 minutes 23 

is astounding.  Okay.  We will certainly get her out of here at 24 

7:30.  I'm assuming that it's a familial responsibility, and 25 
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would not want to get in the way of that, so all right.  Do we 1 

have definitive on the 26th?  If not, we'll just pick it up 2 

later, and we'll just finish, and we'll do that at the end.  3 

Just finish?  Okay.  We'll revisit the dates, and then we also 4 

have other things to do.  Okay. 5 

  MR. FEOLA:  In the interest, should we bring the 6 

architect up now? 7 

  CHAIRPERSON GRIFFIS:  Yes, that would be great. 8 

  MR. FEOLA:  I assume you want the boards as well. 9 

  CHAIRPERSON GRIFFIS:  Indeed. 10 

  MR. FEOLA:  Yes.  She's coming up here.  It's 11 

Karen Burditt from Esikoff and Associates (phonetic). 12 

  CHAIRPERSON GRIFFIS:  Yes.  Okay.  Why don't ?-13 

 if it's not too difficult for you, Mr. Feola, why don't we have 14 

Board questions of Ms. Washington while you're setting up.  I 15 

think we can concentrate, if that's not too difficult for you, 16 

Ms. Washington.  Okay.  Good.  Board. 17 

  MEMBER LEVY:  Mr. Chair. 18 

  CHAIRPERSON GRIFFIS:  Yeah. 19 

  MEMBER LEVY:  Ms. Washington, you testified that 20 

each house will run as an individual household, preparing their 21 

own budget, meals, doing their own shopping, and setting their 22 

own menu.  Is there anyone supervising those activities outside 23 

of the household? 24 

  MS. WASHINGTON:  Again, the licensed social 25 
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worker and our consultant will be the person supervising that 1 

particular home. 2 

  MEMBER LEVY:  Is there anyone that's ?- is there 3 

an administrative office that looks at all the budgets, all the 4 

meal planning, those kinds of things for the individual homes? 5 

  MS. WASHINGTON:  Now again, when I say that the 6 

home will have its own budget, they have their own household 7 

budget ?-  8 

  MEMBER LEVY:  Right. 9 

  MS. WASHINGTON:  ?- for groceries, so forth and 10 

so on.  But yes, it is a part of our overall larger budget. 11 

  MEMBER LEVY:  Okay.  You talked about vans being 12 

assigned for each home. 13 

    MS. WASHINGTON:  Yes. 14 

  MEMBER LEVY:  Are those vans parked one per home 15 

and used only by that home, or are they parked in a parking lot? 16 

  MS. WASHINGTON:  That's correct.  They would be 17 

parked in the rear of the homes, of each home. 18 

  MEMBER LEVY:  All right.  That's all I have right 19 

now, Mr. Chair. 20 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Levy. 21 

  MEMBER ETHERLY:  Thank you very much, Mr. Chair. 22 

 Ms. Washington, good evening to you.  Very briefly on the issue 23 

of the vans, keys for the vehicles will be maintained by each 24 

individual parent/teacher couple? 25 
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  MS. WASHINGTON:  That's correct. 1 

  MEMBER ETHERLY:  In terms of maintenance for the 2 

vehicles, how will that be handled for the vans? 3 

  MS. WASHINGTON:  Again, I think administratively 4 

the way we handle it now is that when one of the vans is having 5 

difficulty, it's brought to the attention of the social worker 6 

that's responsible for the home, and then those particular 7 

services are obtained for that particular home.  But the parents 8 

also have the ability, for instance, if the van breaks down to 9 

rent a vehicle, or to substitute another vehicle if they need 10 

to.  But if it's a larger issue, a more costly issue, then we 11 

try to handle it differently. 12 

  MEMBER ETHERLY:  Okay.  And if there is a need to 13 

rent another vehicle if the event of a break down ?-  14 

  MS. WASHINGTON:  The parents have the ability to 15 

do that. 16 

  MEMBER ETHERLY:  Without resorting back to the 17 

central ?-  18 

  MS. WASHINGTON:  Absolutely. 19 

  MEMBER ETHERLY:  ?- administrative or financial 20 

structure, so to speak. 21 

  MS. WASHINGTON:  Absolutely. 22 

  MEMBER ETHERLY:  One final question, just to 23 

clarify, the social worker that will handle two homes, two homes 24 

per social worker, you testified that the parent/teacher couples 25 
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are employees of Girls and Boys Town.  The social workers, are 1 

they also employees of Girls and Boys Town? 2 

  MS. WASHINGTON:  They are. 3 

  MEMBER ETHERLY:  Okay.  Thank you very much.  4 

Nothing further, Mr. Chairman. 5 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Etherly.  6 

Mr. Levy. 7 

  MEMBER LEVY:  Just to follow up a little bit.  8 

These functions that are centralized, these administrative 9 

functions that are centralized for the four homes in question, 10 

are those administrative functions ?- are there homes off of 11 

this site that share the same administrative oversight?  For 12 

instance, is the same administrative oversight used for homes at 13 

the Sergeant Road facility, as it would be for this facility? 14 

  MS. WASHINGTON:  It would be.  And that also 15 

speaks to us staying in compliance with our regulatory, as well 16 

as our own internal standards of operation. 17 

  MEMBER LEVY:  But does the location ?- is it on a 18 

location by location basis, the central administrative 19 

functions? 20 

  MS. WASHINGTON:  I think it will depend ?- and 21 

again, we have not made a definitive decision as to which 22 

administrative support services will be located where, but they 23 

will very well, from a cost effective standpoint, share some of 24 

those same administrative support services. 25 
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  MEMBER LEVY:  That are used at Sergeant Road? 1 

  MS. WASHINGTON:  Yes. 2 

  MEMBER LEVY:  Okay.  Thanks.   3 

  CHAIRPERSON GRIFFIS:  I thank you very much, Ms. 4 

Washington.  I think we're finished.  Redirect? 5 

  MR. FEOLA:  Just one. 6 

  CHAIRPERSON GRIFFIS:  Sure. 7 

  MR. FEOLA:  Ms. Washington, you testified that ?-8 

 as I believe, that these homes could be separated in different 9 

quadrants of the city and still operate as the program would 10 

call for them to be operated under Boys Town's guidelines.  Is 11 

that correct? 12 

  MS. WASHINGTON:  That's correct, Mr. Feola. 13 

  MR. FEOLA:  And those homes, if they were in the 14 

four different quadrants, the city would still have the same 15 

kind of administrative support that Mr. Levy was asking you 16 

about from some central location. 17 

  MS. WASHINGTON:  That's correct. 18 

  MR. FEOLA:  Is it typical or atypical that Boys 19 

Town has this program, these six foster kid homes together in 20 

one location, four together, more than one and in one location? 21 

  MS. WASHINGTON:  Actually, in D.C. and in Omaha, 22 

are the only locations where we have more than one home located 23 

in one geographical area.  Typically, our homes are spread out 24 

in the community. 25 
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  MR. FEOLA:  So the program, to reiterate, does 1 

not rely on the fact that these happen to be four next door to 2 

each other. 3 

  MS. WASHINGTON:  That's correct. 4 

  MR. FEOLA:  Thank you.  I have no other 5 

questions. 6 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you very much, 7 

Ms. Washington.   8 

  MR. FEOLA:  As the Board requested, Karen Burditt 9 

from Esikoff and Associates is the project architect, and you 10 

want to just state your name and address for the record. 11 

  MS. BURDITT:  My name is Karen Burditt.  I'm an 12 

architect with Esikoff and Associates.  I'm the project 13 

architect on the Father Flanagan's Boys Home D.C. projects.   14 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank you.  And 15 

thank you for staying, Ms. Burditt.  Let's ?- Mr. Feola, do you 16 

want to direct her, or do you want the Board Members to ask 17 

questions?  I'd prefer the latter. 18 

  MR. FEOLA:  The latter is fine with us. 19 

  CHAIRPERSON GRIFFIS:  Great.  I think we had some 20 

specific things that we just want to get to quickly.  We can 21 

take that as testimony.  WE can have quick rebuttal on it and 22 

see where we go.  And first of all, if you would not mind, just 23 

walking us through the plans, and pointing out the pertinent 24 

pieces.  One ?- yeah, and we'll get you a mike to do that.  25 
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  One is, you can point to where the bedrooms are 1 

located, where the cooking is located, where any sort of common 2 

area is.  And I think our hand microphone is not ?- our cordless 3 

is not functioning.  Is that correct?  Okay.  So it's not 4 

functioning, so what we're going to have you do is there's a 5 

mike ?- you can grab one of these if they stretch.   6 

  MS. BURDITT:  I'll speak loudly.  Can you hear 7 

me?  These homes are two sided.  They have two entrances.  The 8 

street side, Potomac Avenue, and the campus side.  The campus 9 

side has the parking lot for the houses.  That is the 10 

predominant entry for the six youths.  Okay.  So the campus 11 

entrance, as I said, is where the kids come into the house, 12 

their vestibule area. 13 

  That's the living room here.  It's large enough 14 

for all six kids and the parents of an evening to do the 15 

homework in or to do ?- watch T.V., whatever.  The 16 

kitchen/dining area is back here, again large enough to seat 17 

eight people at one given time.  The kitchen is designed to seat 18 

eight people, not to have a counter space with people to push up 19 

a stool at.  That was a requirement on Boys Town's part that 20 

everybody sits down at a table at one time for dinner. 21 

  Now the kitchen itself is large enough that two 22 

to three people can work in the kitchen at one time preparing 23 

the meals.  We have two sinks, and then the refrigerator and 24 

ovens are across the wall.  That was another requirement from 25 
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Boys Town that the kitchen be functional for several people at 1 

one time to be working in it, and other people to be preparing 2 

the table, setting of the table. 3 

  The stair, the main stair upstairs is right here 4 

up into the kids area.  Okay.  And this is the kids area on the 5 

second floor.  It's three bedrooms.  The bedrooms are divided 6 

into two sleeping areas, so it's one large room with a divider 7 

of closet space down the middle and a vanity with a sink in it, 8 

so two kids share a bedroom.  Okay.  One, two, three.  They also 9 

have a bath here with two vanities, two toilets, two showers.  10 

Again, that's a requirement from Boys Town.  It's a program 11 

element that they have found works very well in all of their 12 

facilities across the country, so it is a typical function.  And 13 

again, we have a corridor, or hallway down the center that's 14 

large enough to accommodate six kids and two parents, or one 15 

parent watching the kids get ready. 16 

  These kids are like any other family.  They've 17 

all got to get up in the morning and get to school, so they're 18 

all going to be cycling through this bathroom at the same time. 19 

 And then in the evening they all go to bed at the same time, so 20 

they've all got to cycle through again. 21 

  Now the house is in two parts.  The parents have 22 

a small area of their own.  I'm not familiar with the 23 

requirements for Boys Town for the parents to have time off, but 24 

when they do have time off, they can get away from the kids.  25 
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They have a living area, and a very small kitchenette with a 1 

sink and an under cabinet refrigerator.  2 

  It is connected to the kids area on the 3 

downstairs on the first floor, and also on the second floor.  4 

This is the parents, and this is their stair up.  They come up. 5 

 They have two bedrooms, and they have a connecting room to the 6 

kids area.   7 

  There is also a small office on the first floor 8 

with its own bath, and that's if, you know, a kid needs 9 

counseling and, you know, they need to do it some place private, 10 

they can pull them off into an office and have a talk with them. 11 

  12 

  CHAIRPERSON GRIFFIS:  Did you indicate the second 13 

stairs? 14 

  MS. BURDITT:  The second stair ?- let's see.  15 

There's the kids' stair. 16 

  CHAIRPERSON GRIFFIS:  Right. 17 

  MS. BURDITT:  There's the parents' stair here. 18 

  CHAIRPERSON GRIFFIS:  Is there not one in the 19 

center between the two? 20 

  MS. BURDITT:  There is one right here.  We were 21 

required by DCRA to provide a second egress stair out of the 22 

facility.  As I said before, the houses have two entrances, a 23 

campus entrance that's primarily the kids' entrance, and a 24 

street entrance.  That entrance is off the parents' living room 25 
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so that anybody coming to the house has to go through the 1 

parents first.  Anybody coming off the street has to go through 2 

the parents before they reach a kid.  And it ensures the 3 

children's privacy of contact. 4 

  CHAIRPERSON GRIFFIS:  So just to clarify, Ms. 5 

Burditt, does that ?- that means that all of the street 6 

entrances which enter into the parent unit is ?- those front on 7 

Potomac Avenue.  Correct? 8 

  MS. BURDITT:  Yes. 9 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you. 10 

  MS. BURDITT:  The kids have the back porch 11 

entrance.  There is a side mud room entrance onto the kitchen 12 

over here, so that at least when the weather is bad, there's at 13 

least one spot they can come in and not track mud through the 14 

house. 15 

  CHAIRPERSON GRIFFIS:  Okay.  So you have a basic 16 

front door, a side door which is the mud area, and a rear door. 17 

 And can you point to the rear access again? 18 

  MS. BURDITT:  Right here.  It's off of a very 19 

large porch. 20 

  CHAIRPERSON GRIFFIS:  Okay.  Then point to the 21 

front door then. 22 

  MS. BURDITT:  The front door is right here. 23 

  CHAIRPERSON GRIFFIS:  Oh, I understand.  And 24 

that, as you indicated, was to make sure that anyone coming in 25 
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walks through the parent area.  Okay.  Did you discuss the 1 

bedrooms on the right side of the second floor plan? 2 

  MS. BURDITT:  Okay.  These are the parents' 3 

bedrooms here. 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MS. BURDITT:  Basically, for lack of a better 6 

term, a master suite with a connecting bath, and then a second 7 

bedroom with an adjacent quarter bath.  There is a connecting 8 

den in between the two areas, and that's a program requirement 9 

for Boys Town.  And that's ?- you know, we refer to it as a den. 10 

 It's not got a function clearly defined other than a connecting 11 

area. 12 

  CHAIRPERSON GRIFFIS:  Okay.  Any other questions? 13 

 Yeah.  The site plan.  First of all, did your firm, or did you 14 

put together the Environment Site Plan that was submitted? 15 

  MS. BURDITT:  Yes, I did. 16 

  CHAIRPERSON GRIFFIS:  Okay.  And that's not what 17 

we're looking at here, obviously. 18 

  MS. BURDITT:  This is Phase I.  This is the four 19 

houses.  This is what is currently in ?- has been given a permit 20 

for, and is under construction. 21 

  CHAIRPERSON GRIFFIS:  Okay. 22 

  MS. BURDITT:  This area here.  This is proposed 23 

Phase II.  It is not into permit, and it shows future 24 

construction.  The houses are still though on their own 25 
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properties.   1 

  MEMBER LEVY:  A question about the site plan.  2 

You indicated that the children come in and out through what you 3 

described as the campus entrance in the rear? 4 

  MS. BURDITT:  Yes. 5 

  MEMBER LEVY:  How do they access the street once 6 

they leave that entrance? 7 

  MS. BURDITT:  The parking is along here.  There's 8 

a drive that for Phase I comes off the alley and stops here.  It 9 

basically feeds parking spaces under th is current construction, 10 

and it stops. 11 

  MEMBER LEVY:  One parking space per house? 12 

  MS. BURDITT:  One parking space per house as per 13 

requirements. 14 

  MEMBER LEVY:  So how would the children leave the 15 

house and walk somewhere, to school for instance?  How would 16 

they get out of the house, and out of the site? 17 

  MS. BURDITT:  If they walk, they walk around the 18 

back.  There's a sidewalk that will come down to the front.  19 

They will be channeled through into one direction.  There will 20 

not be any alley access unless it's vehicular.  That will be a 21 

controlled entrance, so either they've got to leave out of the 22 

front door of the house with the parents' permission through 23 

their space, or they come out the back door, and take the 24 

sidewalk down to the public sidewalk. 25 
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  MEMBER LEVY:  And is there a gate that they go 1 

through there as well? 2 

  MS. BURDITT:  There will be a gate at this point. 3 

 At this point, it's going to be a temporary gate.  We have 4 

decorative metal fence along the front of the property, and 5 

we'll probably be extending that. 6 

  MEMBER LEVY:  So when they leave through the rear 7 

entrance, you said there's a control point at the vehicular 8 

driveway, let's say, to the alley. 9 

  MS. BURDITT:  Uh-huh.   10 

  MEMBER LEVY:  When they leave, are they inside 11 

some kind of a gated or fenced area, that they have to go out 12 

through that sidewalk? 13 

  MS. BURDITT:  The gate in the ?- or the fencing 14 

across the back of the property is more for protection as all 15 

the neighborhood, all the neighbors on that alley have some 16 

fence, either six or eight foot, either chain link or stockade 17 

fence.  Boys Town will be having an eight foot fence across the 18 

rear of the property, basically for the protection of their own 19 

property.  And that gate at that alley entrance will be either a 20 

key card gate or, you know, some type of control gate so that 21 

vehicles can come in and out, but nobody else can come in and 22 

out. 23 

  MEMBER LEVY:  I guess, and I can't really see the 24 

one you have down below.  Maybe you could lift that up if you 25 
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wouldn't mind, if you're going to refer to it.  So the gate goes 1 

around the entire Boys Town property, or just around the four 2 

parcels?  And is it four separate fenced parcels?  I don't 3 

understand how. 4 

  MS. BURDITT:  Well, there's a decorative fence 5 

running basically from here around, and to this point. 6 

  MEMBER LEVY:  That's three foot high. 7 

  MS. BURDITT:  That's a three foot fence. 8 

  MEMBER LEVY:  Okay.   9 

  MS. BURDITT:  Then the taller fence will go 10 

around the property as required, pending future development, but 11 

there will be ?- I mean, right now we've got a construction 12 

fence around the entire property.  And until I'm directed 13 

otherwise, or the contractor is directed otherwise, that's going 14 

to probably stay there. 15 

  MEMBER LEVY:  Are those ?- the lines that appear 16 

to be fences at each back yard, those are property lines? 17 

  MS. BURDITT:  Those are property lines. 18 

  MEMBER LEVY:  Okay.  All right.  Thank you.   19 

  CHAIRPERSON GRIFFIS:  For clarification, the 20 

plans that we're looking at, are they similar to those, or 21 

identical to those that were submitted for permit? 22 

  MS. BURDITT:  These are identical to those that 23 

were submitted for permit. 24 

  CHAIRPERSON GRIFFIS:  The actual floor plans? 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 347 

  MS. BURDITT:  The floor plans are identical. 1 

  CHAIRPERSON GRIFFIS:  Okay. 2 

  MS. BURDITT:  We've made no changes to the floor 3 

plans.   4 

  CHAIRPERSON GRIFFIS:  And I would imagine that 5 

Staff has talked to Mr. Feola about submitting these.  Okay.  6 

Any other questions?  Okay.  Thank you very much. 7 

  Ms. Ferster, did you want to take an opportunity 8 

as we have heard testimony. 9 

  MS. FERSTER:  I'm sorry. 10 

  CHAIRPERSON GRIFFIS:  Okay.  Do you want to take 11 

opportunity to rebut or to cross examine the testimony that you 12 

just heard? 13 

  MS. FERSTER:  No, I don't have any questions. 14 

  CHAIRPERSON GRIFFIS:  Okay.  Then, therefore, we 15 

won't need any redirect, and Ms. Burditt, I think we're getting 16 

you out of here before 7:30. 17 

  MS. BURDITT:  Appreciate that. 18 

  CHAIRPERSON GRIFFIS:  Any other questions that we 19 

need?  We will be getting those in.  Great.  Thank you very 20 

much.   21 

  All right.  Let us revisit schedule and the rest 22 

of the evening. 23 

  MS. BROWN:  No cross. 24 

  CHAIRPERSON GRIFFIS:  Oh, gosh.  You know, I'm so 25 
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sorry.  I have perfect faith and confidence that you would jump 1 

up if needed, and I don't ask you, so thank  you. 2 

  MEMBER LEVY:  At least he didn't call you Mrs. 3 

Moore this week. 4 

  CHAIRPERSON GRIFFIS:  Yeah.  I have this big 5 

placard down here with your name on it, so I won't mess that one 6 

up.  Okay.  In all seriousness, which doesn't come easily to me, 7 

let me find the list of things we need to get through. 8 

  All right.  We're looking at the 26th to continue 9 

this, which will move us to rebuttal testimony, and then closing 10 

remarks.  That is what we have left, if I'm not mistaken.   11 

  MR. FEOLA:  Is there any chance we could do 12 

rebuttal tonight, and just ?-  13 

  CHAIRPERSON GRIFFIS:  Ms. Ferster, are you 14 

prepared to do rebuttal tonight?  Let me tell you a little bit 15 

of what I'm thinking, and the Board is thinking.  First of all, 16 

with rebuttal, we are anticipating having that to 30 minutes, 17 

and then having closing remarks estimated at 15 minutes for all 18 

the participants.  That would be 15 minutes each. 19 

  MS. BROWN:  Thirty minutes total for all 20 

participants, plus ?- thirty minutes total for all participants, 21 

and 15 minutes each for closing? 22 

  CHAIRPERSON GRIFFIS:  No, rebuttal would just ?-23 

 would be the 30 minutes, 15 minutes for closings. 24 

  MS. BROWN:  I'm not clear.  I ?-  25 
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  MS. FERSTER:  We get rebuttal.  I mean, you don't 1 

get rebuttal. 2 

  CHAIRPERSON GRIFFIS:  Right.  We're only hearing 3 

from Ms. Ferster in rebuttal testimony. 4 

  MS. BROWN:  And closing remarks, 15 minutes per. 5 

  CHAIRPERSON GRIFFIS:  Yeah.  Exactly.  Right.   6 

  MS. FERSTER:  Okay.  Now we would not ?- we had 7 

not planned on submitting any rebuttal testimony, except that we 8 

would have do a fairly substantial rebuttal of a lot of the 9 

material that was submitted in this package. 10 

  CHAIRPERSON GRIFFIS:  All right.  First let me 11 

state, you're not anticipating calling any rebuttal witnesses, 12 

or having any rebuttal. 13 

  MS. FERSTER:  No, unless ?- we will have to call 14 

rebuttal witnesses to some of the material in the package, but 15 

we're hoping to get this information stricken from the record, 16 

and so avoid a rebuttal witness, having to rebut it. 17 

  CHAIRPERSON GRIFFIS:  Okay.  Well, in that 18 

case ?-  19 

  MR. FEOLA:  Maybe counsel could just say what's 20 

bothering her about the ?-  21 

  CHAIRPERSON GRIFFIS:  Yeah, I want to see if I ?-22 

 there seems to be a domino setting up here, so there's quite a 23 

bit.  So yeah, let's just attack one at a time, and let's do 24 

take your objection to the package that was submitted, and see 25 
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where we go with that. 1 

  MS. FERSTER:  Okay.  Well, I had stated that I 2 

would have no objection to any of the fact sheets and community 3 

updates that were distributed to the community. 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MS. FERSTER:  And I continue to have no objection 6 

to that. 7 

  CHAIRPERSON GRIFFIS:  Okay. 8 

  MS. FERSTER:  The first item in the package is a 9 

chronology of Capitol Hill Community Outreach, and my client 10 

informs me that it's completely inaccurate, and so we would have 11 

to put a rebuttal witness on to testify how, in fact, this does 12 

not accurately reflect ?-  13 

  MR. FEOLA:  She can absolutely do that in 14 

writing, and I have no problem with that.  We don't need to have 15 

a rebuttal witness. 16 

  CHAIRPERSON GRIFFIS:  Well, could we have an 17 

objection to its submittal? 18 

  MS. FERSTER:  I mean, I object to it on accuracy 19 

grounds, but ?-  20 

  CHAIRPERSON GRIFFIS:  Mr. Feola, if ?- I would be 21 

?- I think we have latitude to make the decision here to remove 22 

this and send it back, and because we haven't had an opportunity 23 

to look at it even.  It's been brought up here, so I can easily 24 

say that it's not something that will go into deliberations.  25 
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Mr. Feola, do you have comment on that? 1 

  MR. FEOLA:  It is factual.  That's all I can say. 2 

 It's not pertinent to our case.  It's ?- so I don't really care 3 

if it's in or not.  But it's absolutely factual. 4 

  CHAIRPERSON GRIFFIS:  Okay.  So I'll uphold the 5 

objection.  Ms. Brown, did you have any comment on that? 6 

  MS. BROWN:  The District has no comment. 7 

  CHAIRPERSON GRIFFIS:  Okay.  Let's send back the 8 

chronology then. 9 

  MS. FERSTER:  Okay.  The next ?- the pieces of 10 

material in the package are the community updates, which we 11 

welcome.  And then you get to an article called, "ANC Votes No 12 

on Boys Town Heart and Soul."  We'd object to that.   13 

  CHAIRPERSON GRIFFIS:  Any argument on keeping 14 

them in, Mr. Feola? 15 

  MS. FERSTER:  On a variety of grounds, among them 16 

hearsay. 17 

  MR. FEOLA:  No.  As I recall, the ANC voted no, 18 

and they came and said that, so no problem with taking that out. 19 

  CHAIRPERSON GRIFFIS:  Okay.  No objection for 20 

returning that one.   21 

  MS. FERSTER:  Okay.  The next is a letter from 22 

Queens Chapel Civic Association to Council Member Ambrose.  We 23 

object to that. 24 

  CHAIRPERSON GRIFFIS:  Any argument to keeping it 25 
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in? 1 

  MR. FEOLA:  Basically, she's objecting to 2 

anything that looks like it might support the facility going in 3 

in this location, so ?-  4 

  CHAIRPERSON GRIFFIS:  Or more perhaps directly, 5 

she's indicated, she's objecting to anything that is in the 6 

community updates.  Is that pretty much it?  I mean, that's ?-  7 

  MS. FERSTER:  Yeah. Everything else we would 8 

object to.  And, you know, the basis of our objection would be 9 

that this is not ?-  10 

  MR. FEOLA:  It's in favor of Boys Town is what 11 

they're objecting to. 12 

  MS. FERSTER:  ?- the place when Boys Town should 13 

solicit people who appreciate and value its programs.  If there 14 

were a BZA Hearing for a special exception, that would be 15 

appropriate. 16 

  CHAIRPERSON GRIFFIS:  Okay.  Well, I would ?- let 17 

me take your objection, and your direction, Ms. Ferster. 18 

  MR. FEOLA:  We don't really care. 19 

  CHAIRPERSON GRIFFIS:  Okay. 20 

  MS. FERSTER:  Everything else ?-  21 

  CHAIRPERSON GRIFFIS:  But let me be clear.  What 22 

I'm hearing Ms. Ferster say is she wants to keep in all the 23 

community updates, and remove all the other information that's 24 

in there.  I would support that, and actually return the rest of 25 
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the documents, in that we are in an appeal.  We aren't having 1 

open testimony.  If we do open these doors, if we get these in, 2 

we might as well ask for others, and we can kiss seeing our 3 

families and jobs goodbye when we start doing that. 4 

  MR. FEOLA:  Well, except that I will suggest that 5 

you already accepted things like from the Capitol Hill 6 

Restoration Society, which isn't a party to this appeal, but 7 

came in weighing in with its opinion, and they're not any 8 

different than the Queens Chapel Citizens Association. 9 

  MS. FERSTER:  That's not correct. 10 

  MR. FEOLA:  Well, it is correct. 11 

  MS. FERSTER:  It's correct ?- Capitol Hill was 12 

part of ?-  13 

  MR. FEOLA:  Then why are they listed as your 14 

witness? 15 

  MS. FERSTER:  ?- our opening case.  They 16 

testified on ?- not that they disliked or liked the Boys Town 17 

program, but on the specific issue that was part of this 18 

program, whether this is a single facility, versus four separate 19 

facilities, when it was directly relevant to the issue. 20 

  CHAIRPERSON GRIFFIS:  Yeah.  If I recall, and I 21 

will go back to the record to look at that, Mr. Feola.  But if I 22 

recall, we did have discussions about how, and  the relevancy of 23 

the Capitol Hill Restoration Society testifying, and it did come 24 

under being called by Ms. Ferster, so I think we cleared that 25 
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up.  But I want to ?- yes. 1 

  MS. BROWN:  Mr. Chair, for the record, the Zoning 2 

Administrator objects to all of this on the basis of relevance. 3 

  CHAIRPERSON GRIFFIS:  Thank you.  And in order to 4 

be King Solomon-like, I'll split the baby in half, and take the 5 

first half and the back half out, and we'll keep the community 6 

updates, and move on from there. 7 

  MS. FERSTER:  In that case, we have no rebuttal. 8 

  CHAIRPERSON GRIFFIS:  Okay.  So then we are 9 

looking at closings on the 26th.  Closings, I would suggest that 10 

we have a limit of 15 minutes per participant. I'm open to 11 

hearing concerns about that by anybody. 12 

  MR. FEOLA:  That's fine. 13 

  CHAIRPERSON GRIFFIS:  Okay.  Fifteen minutes will 14 

suffice. 15 

  MS. BROWN:  That's fine. 16 

  CHAIRPERSON GRIFFIS:  Okay. 17 

  MS. BROWN:  As long as I have a moment to clear, 18 

and remember who I'm here on. 19 

  CHAIRPERSON GRIFFIS:  We'll probably need more 20 

than a moment for that ourselves.  And I would also just 21 

indicate that in that this is not a full judicial body, but a 22 

quasi one, at the closings, Board may have questions, so I would 23 

anticipate in terms of timing, but also in terms of preparation 24 

being able to answer questions.  Obviously, at closing, I would 25 
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not imagine we're hearing any sort of new information, and it 1 

will be probably just a rehash of some of the questions that we 2 

don't have full clarifications on.  And we will probably have 3 

other information that we'll request then, which would be 4 

standard. 5 

  However, we have questions now ?- oh, okay.  6 

Date.  Let me go back to that.  26th is okay then for closing 7 

for everybody.  Is that correct?  Okay.  Also, I was 8 

anticipating written objections to requesting a report from 9 

Office of Planning. 10 

  MR. FEOLA:  Okay. 11 

  CHAIRPERSON GRIFFIS:  Okay.  I was actually 12 

anticipating that last time we met, so as soon as possible that 13 

can come in. 14 

  MR. FEOLA:  The embarrassing thing, Mr. Chair, is 15 

we had it with us last time, and we didn't submit it, and we 16 

forgot to bring it today. 17 

  CHAIRPERSON GRIFFIS:  Okay.   18 

  MR. FEOLA:  But it's only a page and a half. 19 

  CHAIRPERSON GRIFFIS:  Yeah, it's not a problem.  20 

 And in fact, if you want to ?- go ahead. 21 

  MS. FERSTER:  Yeah. I was going to ask if they'd 22 

just give it to us before the hearing so we can have it in 23 

advance. 24 

  MR. FEOLA:  We'll serve it tomorrow. 25 
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  CHAIRPERSON GRIFFIS:  I think that's perfect. 1 

  MR. FEOLA:  I would give it to her tonight, 2 

except I forgot it. 3 

  CHAIRPERSON GRIFFIS:  Okay.  The other ?-  4 

  MS. BROWN:  Mr. Chair, the District did not come 5 

with written objections at the last hearing. 6 

  CHAIRPERSON GRIFFIS:  Okay. 7 

  MS. BROWN:  The District came prepared with case 8 

law.  If necessary, the District can prepare something in 9 

writing and submit it to the Board and counsel. 10 

  CHAIRPERSON GRIFFIS:  Did you say you came 11 

prepared with case law? 12 

  MS. BROWN:  With case law. 13 

  CHAIRPERSON GRIFFIS:  Okay.   14 

  MS. BROWN:  We were prepared to argue, or to make 15 

a legal argument. 16 

  CHAIRPERSON GRIFFIS:  Okay.  If it's not overly 17 

burdensome, let me know if it is, I would appreciate just having 18 

a small written argument on that.  I would ?- my anticipation is 19 

to deliberate that, not in an open forum, and come with our 20 

decision.  This is not a monumental piece.  It's something that 21 

the Board has brought up.  And what I'd like to do is have that 22 

in Executive Session, and then we can be out here and not waste 23 

everybody's time dealing with it, which is why I'm asking for it 24 

in writing. 25 
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  MS. BROWN:  Would Friday be too late for that 1 

submission? 2 

  CHAIRPERSON GRIFFIS:  No, I think Friday will be 3 

fine.  I don't necessarily think that they all have to come in 4 

together though, so if Friday is the last ?- if you want to 5 

serve your's tomorrow, that would be appreciated, and then we 6 

can start rolling on all of those. 7 

  MS. FERSTER:  And do you anticipate any kind of 8 

response by the Appellants to that submission? 9 

  CHAIRPERSON GRIFFIS:  I would imagine you will 10 

have some ?-  11 

  MS. FERSTER:  When would you want it by? 12 

  CHAIRPERSON GRIFFIS:  Well, I would say that ?-13 

 I'm being kind of flexible here.  If you can put it in writing 14 

by the 26th, that would be great.  If you can come prepared, 15 

can't do it in writing, and you want to give ?- well, you know 16 

what?  This is an interesting thing.  I'd say ?- I'd suggest 17 

that ?- I'm asking all three participants to submit in writing 18 

their comments on this Board asking Office of Planning for a 19 

memo on the issue of the use of the comprehensive plan and the 20 

other pieces that I stated previously, so what I would 21 

anticipate is getting three written statements.  Those will be 22 

served on all of you so that you'll all have what we have.  And 23 

then I will hear on the 26th very briefly, before we get into 24 

closings, any remarks on the comments submitted, and we'll make 25 
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a very quick decision on that.  Is that clear?  Is that ?-  1 

  MS. BROWN:  That makes sense. 2 

  MR. FEOLA:  So that means we all by Friday, so 3 

it's not a response to our position. 4 

  CHAIRPERSON GRIFFIS:  That's correct.  Yeah, 5 

basically you have until Friday to bring it in, and then you'll 6 

prepare ?-  7 

  MR. FEOLA:  Serve it on the other parties. 8 

  CHAIRPERSON GRIFFIS:  Exactly.  And then you're 9 

prepared Tuesday if you want to comment on the others. 10 

  MR. FEOLA:  Okay. 11 

  CHAIRPERSON GRIFFIS:  Okay.  Now the last piece. 12 

 As was submitted by Father Flanagan's and was talked about and 13 

brought up today, and has in the past, we have the previous BZA 14 

order, which is the Sergeant Road facility. 15 

  Specifically cited today and in the past was the 16 

paragraph of the last order that seemed to ?- that laid out a 17 

course of action, and that being a subdivision.  I am requesting 18 

a briefing coming to this body on the Board's ability or 19 

inability to disavow this portion of the BZA order.  And what 20 

I'd like to do is just get an indication on how much time it 21 

would require to put something of that nature together, or if 22 

you are in ?-  23 

  MS. FERSTER:  What portion of the order are you 24 

talking about? 25 
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  CHAIRPERSON GRIFFIS:  It begins, if I'm not 1 

mistaken, and I'm looking at it.  It begins on the ?- well, the 2 

full paragraph begins on the bottom of the first page, and it 3 

goes to the second page on the top.  And the sentence of 4 

pertinence is, "If the subject property had been subdivided so 5 

that each home was on a separate lot, each of the four homes 6 

could have been used as a youth residential care home as a 7 

matter of right.  See 11 DCMR, Section 300.3.  The Zoning 8 

Administrator also noted that in adopting community based", et 9 

cetera. 10 

  MR. FEOLA:  I think probably a week, but you're 11 

probably not going to close the record on the 26th.  Is that 12 

correct?  So maybe we can submit this brief at the same time 13 

when we submit our proposed order? 14 

  CHAIRPERSON GRIFFIS:  Yeah.  I don't think 15 

scheduling that is a problem.  Hold on just a second.  Okay.  16 

Just to be factual here.  I know what I want.  I'm just not sure 17 

how to ask for it, so turning to Corporation Counsel who can get 18 

all these briefs together, and all this kind of stuff, why don't 19 

you give me an indication of what you just said.  And I think it 20 

is on the line of Mr. Feola, is bundling the briefs all at once, 21 

and they're all coming in together.  Is that correct? 22 

  MS. SANSONE:  That's correct, Mr. Chairman.  What 23 

I had suggested would be post hearing briefings, simultaneous 24 

post hearing briefings by all the parties to be followed by 25 
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responsive briefing, perhaps a week later, or at some 1 

appropriate time, again by any or all of the parties that choose 2 

to submit a responsive brief.  And at that same time, proposed 3 

findings of fact and conclusions of law would be due. 4 

  MS. FERSTER:  At the time of the responsive 5 

brief? 6 

  MS. SANSONE:  Yes. 7 

  CHAIRPERSON GRIFFIS:  Okay.  Acceptable?  Okay.  8 

Good.  Ms. Ferster, acceptable?  Okay.  Everyone is clear on 9 

what we're doing, date next we'll be here, the 26th. 10 

  MR. FEOLA:  Mr. Chair, may I ask a question.  Are 11 

you anticipating the need to have Boys Town's expert witnesses 12 

here on the 26th as well, since we're just doing ?- because you 13 

said something about asking questions. 14 

  CHAIRPERSON GRIFFIS:  Right.  Hold on just a 15 

second. 16 

  MR. FEOLA:  And likewise, for Ms. Ferster and her 17 

experts. 18 

  CHAIRPERSON GRIFFIS:  Yeah.  Ms. Bailey, did we 19 

have other information that we were asking? 20 

  SECRETARY BAILEY:  Mr. Chairman, before we get to 21 

that, may I please ask what was the last document that you asked 22 

for, findings of fact and responsive brief.  When is that due? 23 

  CHAIRPERSON GRIFFIS:  I don't think we've set 24 

that exact date.  Is that correct?  I mean, I think we can set 25 
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that on the 26th.  What I'm ?- what we're setting out is the 1 

anticipation of what will be submitted.  And on the 26th, I 2 

think we can set clear dates on that.  The only thing we 3 

actually have dates on now is just the quick comment on the 4 

Office of Planning, if I'm not mistaken.  Is that correct?  Is 5 

that your understandings also? 6 

  MR. FEOLA:  And I had asked a request to submit a 7 

brief on the use of the comprehensive plan. 8 

  CHAIRPERSON GRIFFIS:  Right.  Indeed.  And that 9 

was the other thing that I think Ms. Bailey was about to bring 10 

up.  Is that correct? 11 

  SECRETARY BAILEY:  Absolutely. 12 

  CHAIRPERSON GRIFFIS:  Okay. 13 

  SECRETARY BAILEY:  And then the other item was 14 

definition in Webster's Dictionary.  Ms. Ferster is supposed to 15 

provide the definition of facilities as defined in Webster's 16 

Dictionary. 17 

  CHAIRPERSON GRIFFIS:  Right.  And actually, the 18 

clarity of that is just to cite the volume of the Webster's that 19 

the definition came from with copies.  Right? 20 

  MS. FERSTER:  Okay. 21 

  CHAIRPERSON GRIFFIS:  Okay.  When do you want ?-22 

 when are you submitting the comp plan briefing? 23 

  MR. FEOLA:  I'd like to do it now so I don't have 24 

to carry it back to the office. 25 
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  CHAIRPERSON GRIFFIS:  You have it with you now. 1 

  MR. FEOLA:  Yes, sir. 2 

  CHAIRPERSON GRIFFIS:  Well, there's nothing wrong 3 

with that.   4 

  MS. FERSTER:  When would like a response from the 5 

Appellants? 6 

  CHAIRPERSON GRIFFIS:  How long do you need?  I 7 

mean, I'd like them on ?- before Tuesday. 8 

  MS. FERSTER:  Before Tuesday.   9 

  CHAIRPERSON GRIFFIS:  Okay.  Ms. Ferster, do you 10 

think that's possible, looking at the length of this? 11 

  MS. FERSTER:  You know, we'll get it to you when 12 

you need it so, I mean ?-  13 

  CHAIRPERSON GRIFFIS:  Okay.  Well, I think just 14 

in the overall process it would be ?- but what I need to do is 15 

rely on your judgment of whether you can adequately do it by the 16 

time we would ?- well, if it can come in on Friday, we can 17 

conceivably have that before we come in on Tuesday.  If it comes 18 

in after Friday, we will pick it up on Tuesday, so there's no 19 

reason for you to send it into the office before Tuesday, so you 20 

could have until Tuesday.  If it goes in Tuesday, just know that 21 

this will stretch out further anything that we have to do on 22 

this case. 23 

  MS. FERSTER:  Okay.  This is an issue that also 24 

you're not going to decide until you decide the case.  Right?  25 
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This isn't relevant to any preliminary decision you're going to 1 

be making, is it? 2 

  CHAIRPERSON GRIFFIS:  No, not necessarily.  I 3 

mean, I haven't read it so I don't know.  I mean, maybe this 4 

goes to what we're doing with OP.  I have no clue.  But yes, 5 

clearly it's in the long term but ?- well, there it is.  That's 6 

why ?- let me know how much time you need. 7 

  MS. FERSTER:  I mean, I would like to take more 8 

than a week, but I also want you to get you the document when 9 

you need to have it. 10 

  CHAIRPERSON GRIFFIS:  Okay. 11 

  MS. FERSTER:  So I would like more than a week, 12 

but ?-  13 

  MR. FEOLA:  It only took a week to prepare, and 14 

it was in direct response to their testimony the week before, so 15 

it isn't that big of a deal. 16 

  MS. FERSTER:  Well, you don't know my schedule, 17 

do you? 18 

  CHAIRPERSON GRIFFIS:  Okay.  Let's not speculate 19 

on some ?-  20 

  MR. FEOLA:  You were ready to do it for Friday 21 

until your client came up and said take as long as you can. 22 

  MS. FERSTER:  I ?-  23 

  MR. FEOLA:  Okay. 24 

  MS. FERSTER:  All I can say is I will do it when 25 
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the Board wants it. 1 

  CHAIRPERSON GRIFFIS:  Right.  No, we appreciate 2 

that. 3 

  MS. FERSTER:  If you want it by Friday, I will do 4 

it by Friday.  I'd prefer not to. 5 

  CHAIRPERSON GRIFFIS:  All right.  Well, that 6 

brings up an interesting point.  Do we need this before Tuesday? 7 

  MR. FEOLA:  I don't think so, Mr. Chair. 8 

  CHAIRPERSON GRIFFIS:  I don't think so either. 9 

  MR. FEOLA:  It's something that is ?-  10 

  CHAIRPERSON GRIFFIS:  Right. 11 

  MR. FEOLA:  ?- is going to have to be 12 

contemplated.   13 

  CHAIRPERSON GRIFFIS:  Indeed.  Okay.  So I would 14 

say that let's ?- why don't you take ?- where are we, Tuesday?  15 

I would say submit it by next Friday so we have it all in, and 16 

that will get us clear on a schedule of those that are coming 17 

in.  That date us unknown to me at this time, but ?-  18 

  MS. FERSTER:  If I can get it in earlier, I will 19 

certainly try. 20 

  MS. BROWN:  Mr. Chair, just for purposes of 21 

trying to keep filings to a minimum, piggy-backing on Ms. 22 

Sansone's comment, wouldn't it make sense that all of the issues 23 

then be included in one ?-  24 

  CHAIRPERSON GRIFFIS:  Yeah.  It does make some 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 365 

sense, although I think this is independent enough that I want 1 

to have it staggered, because we're going to get all that at 2 

once, and you're going to sit down and read it.  It will be hard 3 

enough to keep everything in order, so if I can get this 4 

through, and we figure this out, it is a large ?- you know, an 5 

interesting analogy we had in the case today that I can't get 6 

out of my mind.  It's a small piece to the puzzle that we're 7 

going to have to be dealing with, and so ?-  8 

  MS. BROWN:  I was just keeping in mind, Mrs. 9 

Renshaw will be back, and so to move your papers. 10 

  CHAIRPERSON GRIFFIS:  Right.  Indeed.  If she 11 

could see her place now.  Okay.  What else?  We have that done. 12 

 Okay.  Then next Friday, the Friday that we're anticipating 13 

that would then be, if I'm not mistaken, is that the ?- what is 14 

it, 27th? 15 

  MR. FEOLA:  The 29th. 16 

  MS. BROWN:  March 1st. 17 

  MR. FEOLA:  March 1st rather.  Yeah, that's right. 18 

  19 

  CHAIRPERSON GRIFFIS:  This is the craziest 20 

calendar I've ever seen.  Oh, okay.  Good.  Fabulous.  March 21 

1st.  We'll look for it then.  All right.  That's all I have.  22 

Other things?  23 

  MR. FEOLA:  Expert witnesses next week? 24 

  CHAIRPERSON GRIFFIS:  Oh, good point. 25 
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  MS. FERSTER:  And time as well, if you have any 1 

sense of when we should ?- when this matter will come up next 2 

week. 3 

  CHAIRPERSON GRIFFIS:  I have no exact sense 4 

whatsoever, because I cannot predict. I have not looked at 5 

either of the cases.  One is an appeal.  Appeals always are more 6 

lengthy than a special exception or variance cases.  I would 7 

anticipate that we would call this ?- I would suggest that we do 8 

again the schedule today, is you show up anticipating at 2:00.   9 

  Okay.  This is what I propose, we'll call you 10 

first in the afternoon.  WE'll get through this, and then we 11 

have a much more defined aspect in that case, and it may just 12 

mean that our other appeal, or other case gets continued to 13 

another date, but I'd rather do that and finish one, than to try 14 

and get to this late at night. 15 

  MR. FEOLA:  Thank you. 16 

  CHAIRPERSON GRIFFIS:  Indeed.  So that means 17 

first thing in the afternoon about 2:00, and ?- no, it's a big 18 

joke.  For the record, unofficial joke, so the first thing in 19 

the afternoon, and that will be at 1:00.  Isn't that when we 20 

start afternoons?  Okay.  Anything else? 21 

  MS. FERSTER:  Witnesses. 22 

  CHAIRPERSON GRIFFIS:  Oh, witnesses.  Yeah.  I'm 23 

obviously blocking that one.  Board Members, comments on that?  24 

My inclination is no.  My inclination, but I will need to just 25 
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hear comments of ?- that Mr. Feola, you will be able to answer 1 

based on the testimony given of ?- and in your representation of 2 

Father Flanagan's. 3 

  You know, that's the best I can do, not knowing 4 

the questions.  But what ?- at worst case, you would need to 5 

recount to the best of your ability, and then we can get that in 6 

later, what your expert witnesses actually indicated.  And Ms. 7 

Ferster, are you also okay with that in terms of answering 8 

questions, in terms of your expert witnesses, and witness that 9 

were presented? 10 

  MS. FERSTER:  Yeah. 11 

  CHAIRPERSON GRIFFIS:  Okay.   12 

  MS. FERSTER:  We are. 13 

  CHAIRPERSON GRIFFIS:  And you'd be okay with 14 

that.  Correct? 15 

  MS. BROWN:  Mr. Bello will be here for the ?-  16 

  CHAIRPERSON GRIFFIS:  He will be.  Oh, right.  17 

Indeed, he'll be here for the afternoon, so we'll have him first 18 

in the afternoon.  Okay.  Very well.  Then that seems to cover 19 

almost everything. 20 

  MS. BROWN:  Mr. Chair, just for clarification. 21 

  CHAIRPERSON GRIFFIS:  yeah. 22 

  MS. BROWN:  I want to make sure I understand the 23 

argument, any argument on the Sergeant Road order, the BZA order 24 

would be included in the post hearing briefings. 25 
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  CHAIRPERSON GRIFFIS:  I thought we were getting 1 

that ?-  2 

  MR. FEOLA:  Yes. 3 

  CHAIRPERSON GRIFFIS:  It is all together. 4 

  MS. FERSTER:  Now I'm confused.  I thought the 5 

only post hearing brief was going to be limited to the Sergeant 6 

Road issue. Was there a different issue that you wanted in this 7 

post hearing brief? 8 

  MS. BROWN:  And anything else that they may ?-  9 

  CHAIRPERSON GRIFFIS:  Right. 10 

  MS. FERSTER:  Yeah, but she said that's 11 

different.  That's going to be a different filing, a different 12 

date.  So there's just going to be one brief. 13 

  MR. FEOLA:  One brief response. 14 

  MS. FERSTER:  On Sergeant Road. 15 

  MR. FEOLA:  Yes. 16 

  MS. BROWN:  On Sergeant Road, and if they need 17 

anything else. 18 

  CHAIRPERSON GRIFFIS:  Right. 19 

  MS. FERSTER:  Oh, so you might ask ?- okay. 20 

  CHAIRPERSON GRIFFIS:  Yeah.  Okay.  And that's 21 

where I was unclear, but we will have two dates for the final 22 

submissions.  Okay.  We need to rehash anything? 23 

  All right.  Let's go see our families.  We 24 

conclude 19th February, 2002 afternoon session. 25 
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  (Whereupon, the proceedings went off the record 1 

at 7:45 p.m.) 2 

 3 

 4 

 5 


