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P-RROCEEDI-NGS
(9:15 a.m)

CHAlI RPERSON GRI FFI S: ?- Special Meeting this
nor ni ng. Wth me today is M. Etherly. Also representing the
Nat i onal Capital Planning Comr ssion, M. Levy, and representing
the Zoning Commission this norning on this decision making is
M. Hannaham And | will go through further introductions when
we call the Public Hearing of this morning, but | will turn to
you, M. Hart.

MR. HART: Good norning. W have before us this
norning for the Special Public Meeting of Case 16833,
Application of TP2 LLC, pursuant to 11 DCMR Subsection 3104.1,
for a special exception from the limtation on the nunber of
roof structures, and the roof structure setback requirenments
under Subsection 411.11, and pursuant to 11 DCMR, Subsection
3103.2, a variance from the residential recreation space
requi renents under Section 773, to pernmit the construction of a
m xed use, apartment house and retail, in a G2-A District, at
prem ses 306 Carroll Street, N.W, at Square 3354, and Lot 26.

The Board heard the facts of the case at it's
February 12th, 2002 Public Hearing, and schedul ed a decision for
t oday. The participating Board Menbers are M. Ceoffrey
Giffis, M. Renshaw, M. Levy, M. Etherly, and M. Janes
Hannaham

M. Chair, the case is before you.
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CHAI RPERSON GRI FFI'S:  Thank you, M. Hart. Okay.
Board Menbers, as you recall, we did put this on a specia
schedule this norning. And as M. Hart has eloquently told us,
we are |ooking at a special exception here, and also a variance
for the recreation space. The special exception being the roof
structures under Section 411. | would propose this. | am going
to make a nmotion, and would ask for a second, and we can show ?-
speak to the motion in our deliberations this morning. And |
woul d, in fact, nove approval of Application Nunber 16833 of TP2
LLC for a special exception fromthe Ilinmtation on the nunber of
roof structure, and the roof structure set back requirenents
under Subsection 411.11, and pursuant to DCMR 3103.2 for a
variance from the residential recreation space requirenents
under Section 773, to permt the construction of this m xed use.
It is an apartnent and retail at the prem ses of 306 Carrol
Street, N.W
MR. LEVY: Second.
CHAI RPERSON  GRI FFI S: Thank you, M. Levy. As
you recall, Board Menbers, |ast week we did hear this case, and

let me take a few things in the beginning. Let nme speak to the

speci al exception. I think that it was clear that the burden
was nmet on this. W |ooked at the reasoning behind the
pl acenent of, first of all, the elevator, cooling tower, and the

stair penthouse based on the configuration of the apartnents,

the access to the elevator needing to be up front in the
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buil ding also, than trying to put the stair in the correct and
co-compliant area would not put those together with the cooling
t ower . Also, in terns of facilitating the workings of the
building, it was inportant for that to be placed where it was
presented to us.

They had, obviously, |ooked at several options
for all these, and | think a strong case of the exception is the
fact that they worked diligently to, one, nitigate the view ng
i mpact of these structures on the roof. Also, and inportantly,
and this Board takes very seriously the aspect of actually
integrating these by material, but also in placenment en nmssing,
integrate these into the building itself so that they don't just
| ook |i ke tops of weddi ng cakes, so to speak.

I think the Applicant did well in presenting
that, and presenting the case in the fact of placenent, and
actually fitting these into the nmezzanine massing, and as
indicated ?- and | will go through at the end of this also,
those that were ?- well, let nme take special exception

The Office of Planning also noved, or reconmended
approval of the special exception, and their report was fairly
lengthy as to the reasonings for each of the structures. In
fact, one structure was just four inches away from the required
pl acement .

Secondly, the residential recreation variance, 20
percent is required. They are not neeting that, although they
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are nmeeting a large portion of it. I think speaking to the
uni queness, it was very clear that the site was unique for quite
a few aspects, actually. I think some of the npbst traditional
ones in terms of the slope of the site, the shape, obviously,
was very unique, and it had even nore unique qualities than the
surrounding sites, those being the rail line that is directly
adj acent to it.

It also has an easement onto the property to
accommodat e t hat. It has a retaining wall, and | guess it was
called in the case a site wall which is Wnmdas (phonetic),
whi ch obviously had to be dealt with. Those uniqueness to the
land, | think, also go to some of the difficulties in ternms of
setting up a residential and m xed use building, such as this.

One that was spoken to quite extensively was the
noi se inpact of the trains going by, and how that was to be
mtigated. Also, the lengthy history in terns of others taking
a stab at trying to build sonething on this site, and not being
able to acconplish it. It seenms |like this was the design, and
?- well, maybe the developer and the team also, was able to
bring sonething that |ooks to be realistic in building out this
site.

I think also, a strong piece ?- | my be
scattered here in some of this, but in ternms of the variance, |
thought it was also quite inportant to |look at, and O fice of
Planning did an excellent job in bringing to our attention,
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first of all, the conprehensive plan and how this fits directly
into it, but nore inportantly, how it actually goes to the
Tacoma Central District Plan, which was the small plan. W got
the whole piece of it, and how it actually fit one of the
priority redevel opnent sites, specifically the site, and fit the
| and use and the make up of the ?- what was intended to be the
devel opmrent on this site. So | think all and dl, it was
starting out very well, but with regards to the conprehensive
pl an, what was in the comunity's perspective anticipated for
that site.

Also, looking at the wvariance, I  think an
i nportant piece to note is the fact, and we heard this in the
case, how the Applicant was actually trying to naxinize the
residential recreation space, and not comng in for a full
variance fromit. In fact, this building is utilizing not only
for the residential recreation space, the courtyard, but it has
a nore integrated function within the building. If I recall,
there's the water treatnent that happens on-site, that actually
happens within the courtyard, and that woul d necessitate an open
ar ea.

I think mtigating the sound factors of the
trains going by, you obviously keep wi ndows at a m ni mum on t hat
side to |lessen the inpact, but then you do need the light and
air, obviously, in the residential area, which would speak to
having that court, and having it at a size that didn't limt the
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residential units so that they weren't actually useable, but
maxi m zed the light and the air that could come into those.

And let me go, and then | wll turn to other
Board Menbers. Let ne go to negative inpact. I think I've
spoken, and | think the record shows how strong this fits within
the Zone PI an. We had ?- first of all, let me start with, we
had extensive testinony on the, frankly, | would say exhaustive,
public outreach that this Applicant went through in order to put
together final plans for this, working with the comunity
groups. And | think the Applicant was able to, because of that
wor k, bring numerous ?- and | have a note here that actually |
was seeing fairly overwhel m ng positive input fromthe community
of Tacoma ParKk. And | think that, as we see on this Board,
certainly makes for 7?- at times, makes for excellent projects,
the one being in design and use, but also it facilitates the
devel opnent process when you have the surrounding area, the
nei ghbor hood and the conmmunity supportive of it.

I won't l|ist through everything that we have, but
clearly there was letters. The adjacent neighbor was in
support. We had ?- well, it's all in the record. | don't need
to read through all of this, but it does bring up one aspect of
the fact of what groups were in opposition to this. We had
persons and no parties, if | recall correctly, and nost of which
surrounded ?- | guess all of it, actually, surrounded the bike
trail and the bike trail issue.
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It was very clear that we heard and have thought
extensively about the bike trail. I think at first blush when
we came into this case, statenents were nmade to the fact that it
was not within our jurisdiction to decide where bike trails were
goi ng or not going, although there are two ?- well, | think it
becane clearer as the testinony was given by ?- two testinonies.

One being the Washington Area Bicyclist Association. They
brought up in their testinmony that this actually went to adverse
i mqpact. That took sone time, | think, | can say individually,
in order to assess the | evel of adverse inpact.

As Board Menbers recall, we were presented with a
map that had nunerous options of the bike trail, two of which
take us through this actual site. We had sone di scussion, and
questions were answered about each. Qobvi ously, the Washington
Area Bicyclist Association have prioritized two of the trails,
two of the eastern alignment trails that would cut through. And
there was also testinony regarding sonme sort of above-grade
crossing of Carroll Street into the Metro site.

All that being said, | feel fairly strongly that
this ?- that the case for the variance and special exception are
strong enough. | think that the support around, and those that
supported this also are aware of the bike trail. And that the
support actually outweighs the opposition, and that, to ne,
speaks to the inmpact, the negative impact if those surrounding
the area actually have spoken to the different options of the
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bi ke trail as appropriate, that would not cut to this site, |
will ?- | have listened to that testinony.

I think the other inportant thing to look at it
in terms of the bike path is that it doesn't ?- this project
doesn't elimnate the possibility of any sort of bike trail
goi ng through. We do have four options just presented to us in
this case, two of which we have people speaking to supporting,
and the other two, | think they're ?- it's actually ?- one is
called an Eastern Alignnment also, but there's also a Wstern
Ali gnnent . Certainly, wll enable the bike trail to pass
t hrough and connect in terns of its overall and total plan

Secondly, | think that there ?- the fact of the
matter is that there isn't a consensus, there isn't a
devel opnent schedul e and devel opment plan for the bike trail
It is hard to put a project on hold, or not to grant it, in
order to see which trail would actually be chosen and,
therefore, to reassess a negative inpact that it mght have if
this project went forward.

I think we can't do that. I think we ?-

testimony was given, and | briefly nention the fact that this
| and has been vacant for nunerous years, that there have been
projects proposed that wuld not, and could not come to
fruition. And | don't know why, specifically, with those, but
obvi ously we have sonething here that | ooks like it can actually
be constructed. And, therefore, holding off on it, | think is
NEAL R. GROSS
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problematic. And, in fact, that the positive benefits outweigh
any sort of issue of negative inmpact that is not actually 100
percent supported in the area.

Two last things. This nay not be appropriate to
say for the record, but it's conme to my attention that there's
been sonme conments about my involvement in this case after we
went through the Public Hearing. And | would just like to state
the fact that when we called this case, | did bring to the

attention of everyone in attendance ny relationship to this

case. | gave anple time for Board Menbers to speak to this
i ssue. | gave the Applicant time to speak to this. And nore
importantly, | gave anyone in the audience and in attendance an

opportunity to speak and make conment.

The fact that no one opposed ny participation in
this, and in fact, that no one cane forward to give anything
nmore than no opposition or no comrent, we continue through this.

I find it find it fairly troubling that we would then be
getting coments at this point after the Public Hearing has
actually gone forward and we are at decision making, that there
m ght be those thought would want to jeopardize the process of
t hi s Board.

There was ample tine. There was an appropriate
time, and there was a justified time to bring up any comments
and concerns. And it would have, with a nere nmention, made ne
| eave. And so, therefore, | hope that we don't hear further on
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that issue. And that's probably nore than enough said.

Lastly, | turn to Board Menbers for conmments, and
I'd like to hear ?- we did receive a letter today, this norning
actual ly handed to us. It was stanped in at 8:35. The Board
has not seen this. It is not going into the record. The record
is closed. Corp. Counsel has reviewed it, and indicated that,
in fact, it does not go to the substance of the case. And that
is where I will ask for additional coments.

MR. LEVY: M. Chair.

CHAI RPERSON GRI FFI'S:  Yes, M. Levy.

MR. LEVY: Two brief points. The first is, just
getting back to the wvariance issue, | wuld add that the
proximty of public green space in the vicinity of the project
further strengthens the case for the variance on the residentia
recreati on space requirement.

Al so, | want to state t hat | ?- that
additionally, | considered the bike trail issue very seriously,
the Metropolitan Branch Trail, and the testinony that was given
relative to that. And ultimately, | made ?- | have to nake a
deci sion based on whether | believe that a building on that
site, as a matter of right, versus a building on that site with
the variances that are being requested, whether there's a
di fference, and whether that ?- the granting of the variances
relates directly to the bike trail project, versus a building as
a matter of right on that site. And | also share your concerns
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about making a decision ?- about considering the bike trail
project, given that the route has yet to be decided in this, in
the early planning stages.

Addi tionally, on one of the last points you just
raised, I'll reiterate that | was very confortable in going
forward with your participation. And | agree, that we have
exhaustive opportunity for objections to be raised on that
poi nt .

CHAI RPERSON  GRI FFI S: Thank vyou, M. Levy.
O hers?

MEMBER ETHERLY: Thank you very, M. Chairman. |
will not recite all of the rationale. | will be supporting ?- |
will be voting in support of the application for all of the
reasons that you've laid out. I will echo ny colleague, M.
Levy's, comments regarding the anple opportunity that both this
Board had, and nenbers of the proceeding, or | should say
parties, as well as attendees at our neeting where we discussed
this publicly on the issue of your disclosure, and any potenti al
or perceived conflict of interest.

| believe the Applicant has, indeed, laid out
satisfactorily grounds for granting of both the variance and the
speci al exceptions, once again for reasons that you've already
outlined in detail, M. Chairman. And | wll acknow edge that
once again, the outreach with which the Applicant conducted
hi msel f regarding conmunity feedback, adjustnent of plans at
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certain instances where there was considerable conmunity
concern, is to be appl auded and conmended.

In the short amount of time that |'ve been a
menber of this August body, it's not all the time that we have
an opportunity to have comrunity input and feedback, where the
consensus i s so overwhel nm ng.

As to the issue of the bike trail, | wll
associate myself to an extent with the remarks of M. Levy, in
that while there would definitely be a desire to see sone
closure brought to the issue of the bike trail and its
alignnment, given the history with regard to the lack of
devel opnent for this property, and once again, the overwhel m ng
sense of the community as it relates to a desire to see this
property devel oped, that notivates me very strongly, and gives
me a fairly confortable level with respect to noving forward and
supporting this application. Thank you very nuch, M. Chairmn.

CHAI RPERSON GRI FFI S: Thank you, M. Etherly.
Yes, M. Hannaham

MEMBER HANNAHAM I mght say ditto to the
comments of my coll eagues. | was very nuch inpressed with the
presentation of the Applicants, and the efforts that were nade
in the community to bring the project to the |evel of
sophi stication that we've seen.

I, also, felt that the argunents made for the
bike trail, in lieu of this particular project were far too
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unrealistic, and there are alternatives that | think can be put
forward to routes that can satisfy both the bike trail and this
particular project, and | would very much support this project
when we have an opportunity.

W have a second, so we're actually in the
process of discussing this, aren't we? ['ll await then for the
final word. Thank you.

CHAI RPERSON  GRI FFI S: Okay. Thank you, M.
Hannaham M. Cell, | would ask you just to come up to the
t abl e. Any other conments that we ?- Board Menbers would |ike
to take the opportunity? Well, let ne just reiterate for the
record that we did have the CGfice of Planning in support. W
also ?- this project did go through HPRB and did receive final
?- 1 don't know what their verbiage is, but final conceptual
design tentative approve ?- no, I'mjoking. That's a joke, for
the record. It did receive approval in the HPRB process. DPW
al so | ooked at this. There were sone issues that they were
going to deal with, and did not inpact the zoning relief that
was in the application. There was actually changes in the |ast
testinmony in the Public Hearing that |ooked like it was going to
mtigate sonme of those. And so, | think we can, at this point,
with a nmotion to approve Application 16833, and a second by M.
Levy, ask for all those in favor.

(Vote.)
CHAlI RPERSON GRI FFI S: And any opposed? Not
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seeing any, and M. Hart, | believe you have a proxy.
MR. HART: Yes, M. Chair. I have a proxy vote
and statenent by Vice Chair Renshaw. It reads as follows:

"I vote to approve the application of TP2 LLC for
a special exception fromthe limtation of the nunber of roof
structures and the roof structure setback requirenents under
Subsection 411.11. | believe the Applicant has met the burden

of proof for the special exception under 411.11, which speaks to

operating difficulties, size of building lot, all conditions
relating to the building or surrounding area that will tend to
make full conpl i ance undul y restrictive, costly, or

unr easonabl e.

This (inaudible) mxed use project is situated on
a difficult, neglected, and up to now undesirable piece of
vacant property in the Tacona Park Historic District, adjacent
to the Wonada Redline (phonetic) and the CSX railroad tracks.
The project has the support of the conmunity, will not adversely
affect the use of the neighboring property, and is in accordance
with the zone regul ati ons and map.

| also vote to approve a 5 percent variance from
the residential recreation space requirenent under Section 773
The outdoor professionally | andscaped courtyard will produce ?-
provide an attractive suitable and secure space for the
renters. It would be an undue hardship to the property owner if
he could not fashion his residential recreation space in a
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courtyard location away fromthe adjacent railroad tracks.

This variance can be granted w thout detrinment to
the public good, and without inpairing the zone plan
VWhile Application Nunber 16833 was opposed by the Washington
Area Bicyclist Association, the project has the backing of the
Hi storic Preservation Review Board, ANC 4-B, O fice of Planning,

Pl an Tacoma Nei ghborhood Association, Eastnont Cooperative,

I nc., Historic Taconmm, I nc., and the Rema Corporation
(phonetic). " That's it, M. Chair

CHAI RPERSON GRI FFI S: I thank you very nuch, M.
Hart. And | would turn back to you for a recording of the vote
t hen.

MR HART: Staff records the vote as 5-0 to
approve. M. Giffis making the notion, M. Levy seconded, and
Ms. Renshaw, by proxy, to approve.

CHAI RPERSON GRI FFI S: Good. Thank you very much.

M. Gell, obviously it has gone the way you hopefully intended.
If I recall correctly in the Public Hearing, you asked for a
bench decision and summary order. We, obviously, didn't do a
bench decision. W' ve had a decision today.

I would ask that we do a hybrid and not a summary
order on this, and ask that you submit, within a week, Findings
of Facts and Conclusions of Law. Is that sonmething you're able
to do?

MR. GELL: M. Chairman, | would be happy to do
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it if we have a transcript available. | can do the best | can

with my notes, and |I'd be happy to work with Staff, but I think

per haps ?-

CHAI RPERSON GRI FFI S: Well, the issue cones down,

and nmaybe you do need to have your client up here. The issue

cones down to that we ?- the Board felt some urgency in noving

this along,

and that's what we're just trying to facilitate.

And, obviously, that ?- if we can get that from you, that would

facilitate.

If the order could go out later, after we have the

actual transcripts, of which I'mnot sure how | ong those take to

get, but it would be at |east a week, | would inagine.

MR. CELL: Well, why don't | endeavor to do so

["I'l ?- we will submt a sunmary order, a hybrid sunmary order.

And what |

understand you want is a recitation of the facts of

t he case, as well

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. GELL: And |, actually, thank you very nuch

for your discussion this norning, because | think it did rem nd

us a great deal of nuch of what was brought out in the hearings.

I think we can do that in a summary fashion

CHAI RPERSON GRI FFI S: Ckay. Qbviously, it just

facilitates our witing of the order, so whatever you can put

down we will

(202) 234-4433

review, and edit.
MR. GELL: Very good.

CHAI RPERSON GRI FFI'S:  Good. Thank you very much.
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MR. GELL: Thank you.

CHAI RPERSON GRI FFI'S: Have a great day. And that
ends Special Public Meeting, 19 of February, 2002.

W are going to take ten mnutes. We have
anot her Board Menber that's shifting into this session, and we
wi |l be back as soon as he arrives. | will give you updates if
we're longer than ten mnutes, and we appreciate your patience.

(Of the record 9:45 - 9:55 a.m)

CHAI RPERSON GRI FFI S: The 19'" of February, 2002
Public Hearing of the Board of Zoning Adjustnent for the
Di strict of Colunbia.

My nanme is Geoff Griffis, Chairperson. Our Madam
Vice Chair wll not be with us today, M. Anne Renshaw, but
Curtis Etherly is with us, and also M. Levy for ?- representing
the National Capital Planning Conm ssion. And, indeed, M. Hood
is here representing the Zoning Conm ssion, and we're glad to
see himthis norning.

Copies of today's hearing are available to you.
They are located to ny left near the door, on the table at the
door that you enter into. Please be aware that this proceeding
is being recorded, so we nust ask you to refrain from any
di sruptive noises or actions in the hearing room

When presenting information to the Board, speak
into the mcrophone. The nicrophones are here on the table, and
state your nane and hone address before presenting your
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testi nony.

Al'l persons planning to testify either in favor
or in opposition are to fill out two witness cards. These cards
are located on each end of the table in front of us, and I
believe there's also sone at the back table. Upon coning
forward, you can give those cards to the recorder. The recorder
is sitting here with headphones on. That's what gives her away.

The order of procedure for the special exceptions

and variances will be this norning first, we'll have statenent
and witnesses of the application. Second, will be government
reports, including Ofice of Planning, Departnent of Public

Wor ks, and any other agency reports that we have. Third, wll
be the report from the Advisory Neighborhood Commission, the
ANC. Fourth, would be parties or persons in support. Fifth,
woul d be parties or persons in opposition. And sixth, finally,
we have closing remarks by the Applicant.

Cross examination of the witnesses is permtted
by the Applicant or parties. The ANC within which the property
is located is automatically a party in the case.

The record will be closed at the conclusion of
each case, except for any nmaterial specifically requested by the
Board. The Board and the Staff will specify at the end of the
heari ng exactly what is expected, and the date when the persons
must submit the evidence to the O fice of Planning, or rather,
the Ofice of Zoning. After the record is closed, no other
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information will be accepted by the Board.

The Sunshine Act requires that the Public Hearing
on each case be held in the open before the public. The Board
may, consistent with the rules of procedure and the Sunshine
Act, enter Executive Session during or after Public Hearing on a
case for purposes of reviewing the record, or deliberating on
t he case.

The decision of the Board in these contested
cases nust be based exclusively on the public record. To avoid
any appearance to the contrary, the Board requests that persons
present not engage Menbers of the Board in conversations, and |
would, at this time, ask that everyone turn off their beepers
and cell phones so that we do not disrupt the proceedings.

The Board will now consider prelimnary matters.

Prelimnary natters are those which relate to whether a case
will or should be heard today; such as, request for
post ponenment, continuance or withdrawal, or whether proper and
adequate notice of the hearing has been given. |If you are not
prepared to go forward with the case today, or if you believe
the Board should not proceed, now is the tine to raise such a
matter. I will first turn to Staff to see if they have any
prelimnary matters in the cases this norning.

SECRETARY BAI LEY: M. Chair, Menbers of the
Board, good norning. There is an application that was
previously withdrawmn. It's Application Nunber 16802, Chauffeurs
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and Hel pers Local Union 639. M. Chairman, that application was
wi thdrawn, and that's the only prelimnary matter that Staff has

at this tine.

CHAI RPERSON  GRI FFI S: G eat. Thank you very
nmuch. Ckay. I think we will have other prelinmnary matters,
but they will be so case specific that | think we can take them

up at that tinme, so why don't we proceed and call the first
case.

SECRETARY BAI LEY: Application Nunber 16834 of
Shirley Z. Johnson, pursuant to 11 DCMR 3104.1, for a special
exception to allow an addition to a one-famly seni-detached
dwel ling under Section 223, that is non-conformng as to |ot
wi dth, Section 401, and side yard w dth, Section 405. The
property is located in the R3 District, at prem ses 3328 N.
Street, N.W, Square 1220, Lot 94.

All those wishing to testify, please stand to
take the oath. Please raise ?-
W TNESSES SWORN:

CHAI RPERSON GRI FFI'S:  Thank you. Good norning.

M5. JOHNSON: Good norning.

CHAlI RPERSON  GRI FFI S: "1l j ust have you
i ntroduce yoursel f, your name and your hone address, please.

MS. JOHNSON: Yes. | am Shirley Z. Johnson, the
Applicant and the owner of the property at 3328 N Street, N W

CHAI RPERSON GRI FFI S: Good. And you are wel cone
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M5. JOHNSON:  Thank you. M. Chairman and Board
Menbers, the project for your <consideration this norning
consists of two parts. First, it is the addition of a small
pantry to the first floor of the house which would be placed
under an existing roof that covers a patio. It is 26.9 square
feet, so it is, indeed, very small.

The second part of the project is the expansion
of an existing bedroom by noving a wall out about eight feet.
This consists of 130 square feet addition. The addition on the
second floor, as | said, is 130 square feet, and it is built
over an existing roof.

Nei ther of these additions change the footprint
of the property. The house was built in approximtely 1800,
according to District of Colunbia records. GObviously, that was
| ong before there were any zoning rules or regulations, so the
property has been in non-conformance with the D.C. rules and
regul ati ons ever since those zoning rules cane into existence.
So what we are looking at today is continuance of a non-
conformance, but in no way an expansi on of that non-conformnce.

There are two zoning issues. First is the |ot
wi dt h. Section 401 requires that the lot should be 30 feet in
wi dt h. In actuality, it's 23.58 feet in wdth. The ot her
zoning issue concerns the size of the side yard. This house is
sem -detached, and there is a passageway along the side of the
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house. It is 2.88 feet in width, and the zoning rules require
that if there is a so-called side yard, that it should be 8 feet
in wdth. As | have nentioned, these non-conformances have
exi sted ever since the zoning rules came into existence.

The standard for granting of a variance is in
Section 223, which provides that an exception may be granted by
the Board, if there is not interference with the light and air
avail abl e to neighboring properties, that the use and enjoynent
of nei ghboring properties is not unduly conpronised, and that
the construction as viewed from the street, alley, or other
public way does not substantially visually intrude upon the
character, scale and pattern of houses along the street
front age.

These additions are not visible from the street
at all, because they are at the rear of the property. As to the
affect on any neighboring property, the only neighbor which
could see these additions has given witten consent to the
construction, which is in the files of the Zoning Board.

CHAI RPERSON GRI FFI S: Is that M. Ryan, excuse

M5. JOHNSON:  Yes.

CHAI RPERSON GRI FFI' S: Ckay.

MS.  JOHNSON: That's correct. We also have
received a recommendation from ANC-E2 that the zoning variance
be granted. That is dated February 5, 2002, and should also
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have been subnmitted to the Board by the ANC.

In addition, we have received approvals on a fine
arts basis. Again, the ANC reconmended approval for fine arts,
and on October 14, 2001, the Fine Arts Commission granted
conceptual approval.

W also have received approval from the
Foundation for the Preservation of Historic Georgetown, which
holds a conservation easement on the property, and that was
dated January 16, 2002.

CHAI RPERSON GRI FFI S: And do we have that in the
file?

M5. JOHNSON: I'mnot sure if you have it or not.

| brought a copy with ne.

CHAI RPERSON GRI FFI S: Okay. Do you have a copy
to submt?

M5. JOHNSON:  Yes.

CHAlI RPERSON GRI FFI'S:  Ckay. That would be great.

M5. JOHNSON: Certainly. Wuld you like it now?

CHAI RPERSON GRI FFI S: Yeah. You can bring it up
to Staff on that side. W can make copies for the Board.

MS.  JOHNSON: For the above-stated reasons, M.
Chair and Board Menbers, we would request that you grant these
variances, and we also would request that we have a bench
decision and a sunmary order. Thank you.

CHAlI RPERSON GRI FFI S: Good. Thank you, M.
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Johnson. And just for total clarification ?-

M5. JOHNSON:  Yes.

CHAlI RPERSON GRI FFI S: ?- we're actually | ooking
at special exceptions and not variances.

MS. JOHNSON: All right. Okay.

CHAI RPERSON  GRI FFI S: That goes to where ?- in
fact, | just have to say that Section 223 was made for sonething
like this, and is one of the best sections of the zoning
regulations. | didn't wite it so |I'mnot, you know, giving ny
own self conplinments here.

MS. JOHNSON: All right.

CHAI RPERSON GRI FFI S: But it obviously goes, and
points to the fact that we have existing single-fam |y houses in
this city that were built well before “58 when the zoning
regul ations were actually adopted, that by adoption of the
zoni ng regul ati ons becanme non-conformng structures. So how do
we then adapt those and utilize those wthin the current
regul ations, and this section was witten specifically to grant
that relief as a special exception, which is a lot |ess
burdensome to prove than a variance, as nmaybe you saw our
decision making in the norning. It is fairly lengthy to go
t hrough, and it can be very difficult. Thank you very nuch.

Let ne ask a couple of quick questions. And you
have, | think, gone through 223 in terns of light and air, in
terms of privacy. Cbviously, the inmpact is negligible, if at
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all. W have Exhibits B-1, B-2 and B-1 from your photographs.

M5. JOHNSON:  Yes.

CHAI RPERSON GRI FFI S: I'"'m not sure what exhibit
nunber they are for us in this case. And it's clear from the
rear that your ?- the addition wll cone out, and actually
simlarly align with the adjacent property. There is no
penetrati on or wi ndows on the adjacent property, and it |ooks to
be an appropriate nove.

As we go through 223 though ?-

MS. JOHNSON:  Uh- huh.

CHAI RPERSON GRI FFI S: ?- can you just talk to ne
a little bit about -- under Section 223.4, we have the
obligation, and frankly, the jurisdiction to | ook at materials,
lighting and screening, and any other sort of uses. Can you
just speak to that, what is the exterior skin of this going to
| ook |ike?

On a normal case ?- well, | don't know. Do we
have normal cases here? No. Usually, cases cone in, they are
in the pernmitting process, or close to ?- if not actually in
perm tting, and they are referred to us by the Zoning
Admi ni strator. They are at a level of which they can be
i medi ately subnmitted for a permt if relief is granted.

That being said, we usually are looking at fairly
detailed plans, and elevations in order to assess the
application, so what | need you to do is walk nme through what
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the realities are. And | would al so ask, the Commi ssion of Fine
Arts approved the concept.

M5. JOHNSON: Correct.

CHAI RPERSON GRI FFI'S:  What did they see that they
approved?

MS. JOHNSON: The same building plans that you
have.

CHAI RPERSON  GRI FFI S: Ckay. VWen you say
"building plans", do you nean the site plan that shows ?- it

woul d be our Exhibit Nunmber 6, your Exhibit A-3.

MS.  JOHNSON: No. There were architectural
dr awi ngs. We submitted, gee, | don't know, ten copies, seven
copies. |t was numerous, nunerous copies.

CHAI RPERSON  GRI FFI S: Al right. Okay. el |,
this is exactly what |I'm talking about here, and this is the
i ssue. What we have is, obviously, one record case file, which
you obviously submtted the draw ngs in.

MS. JOHNSON:  Ri ght .

CHAI RPERSON  GRI FFI S: And what Board Menbers
received are, in fact, copies that we ?- because we all have
different jobs, and during the week these conme out to us.

M5. JOHNSON:  Sure.

CHAI RPERSON GRI FFI S: These were not copied. I
don't know if other Board Menbers had it, but these were not
copied in my file, so | did not reviewit. But this is fairly
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clear, and |I'm going to pass this around. But it obviously
shows that we're having wood siding sinmlar to the existing.

MS. JOHNSON: Yes. Exactly.

CHAI RPERSON GRI FFI S: We have w ndows that | ook
to be simlar, if not an exact mamtch, to some of the adjacent
pieces, and | think that's all fairly clear.

COWMM SSI ONER HOOD: M. Chai r man.

CHAI RPERSON GRI FFI' S:  Yeah.

COW SSI ONER  HOQD: May | just interrupt? V5.
Johnson ?-

M5. JOHNSON:  Yes.

COW SSI ONER  HOQOD: ?- you stated that you
subm tted eight copies of that to this office?

M5. JOHNSON:  Yes.

COW SSI ONER HOOD:  Ckay.

MS.  JOHNSON: Yeah. W had ?- when we made the
initial application, it required a certain nunber. And then

they said they wanted nore, so | think it was around seven or

ei ght.

COW SSI ONER HOOD:  Ckay. Thank you.

CHAI RPERSON  GRI FFI S: All right. el |, it
obviously looks like a small glitch on our part not getting

those into all the case files, but there are two sheets. They
?- 1'1l just <call them ?- the first sheet 1is plans and
el evations, and the second sheet also has building sections.
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They're clear ?- and |look at that, we all get individual copies
now, a little bonus door prize. Now everyone's happy.

Okay. Let's get through this. Also, let me just
speak to the lot occupancy, which is Section 403. Qbvi ously
you're conming on a special exception for 223, and the issue ?-

you actually have a non-conform ng | ot occupancy.

M5. JOHNSON:  Yes.

CHAI RPERSON GRI FFI S: And so when you speak of
actually the increase of several small square footage, the
addition would be 27 and change square feet. It is a very
mnimal inmpact in ternms of |ot occupancy. But then you have to
add back in the part that is non-conform ng because of the
exi sting zonings, so we're looking at a 12.9 percent variance
pl us or m nus. But obviously, | ?- well, not obviously. I do
not think that that has a huge negative inpact, and it's obvi ous
that it's staying. And | think you made the point in your case
that it's staying within the entire nmass and the entire building
envel ope. It's not expanding out any way, or changing the ?-

what | would say, frankly, is nore of the real |ot occupancy,
the inmpact of the lot.

Okay. Other Board Menmbers, questions?

MR. LEVY: M. Chair, a quick question. V5.
Johnson ?-

MS. JOHNSON:  Yes.

MR.  LEVY: ?- the neighbor ?- bear with ne a
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second, if you woul d.

MS. JOHNSON:  Uh- huh.

MR.  LEVY: The neighbor from whom we have a
supporting letter.

M5. JOHNSON:  Yes.

MR. LEVY: Ms. Ryan. That is the imediately
adj acent nei ghbor to the addition. 1Is that correct?

M5. JOHNSON: That is correct.

MR. LEVY: Okay. All right. Thank you. Oh, |I'm
sorry, one other question. The addition is clearly in the back
of the house. There's an alley behind the property or not?

MS.  JOHNSON: No, there is not an alley behind

MR. LEVY: Okay. Thanks.

CHAI RPERSON GRI FFI'S:  Any other questions? Yeah,

M . Hood.

COW SSI ONER  HOOQD: Ms. Johnson, obviously, this
is in the Historic District. | see where you had went through
the Georgetown Historic League, | guess it is.

VS. JOHNSON: Yes. There's a conservation
easenent on the house, and it's the Foundation for the
Preservation of Georgetown.

COW SSI ONER HOQOD: Okay. But is it a ?- is the
area designated historic?

MS. JOHNSON: Yes, it is.
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COW SSI ONER HOOD: Okay. My concern is, | don't
see anything from ?- and | understand sonetimes you go through
the process here in the District, you have to go through all
these agencies to get approval.

M5. JOHNSON: Correct.

COWM SSI ONER  HOOD: And 1'm just concerned, and
maybe soneone can help nme, | don't see anything from HPRB which
is noted here in ny notes. Maybe their's are not, but | was
j ust wondering ?-

CHAI RPERSON GRI FFI S: No, let's an excellent
question, M. Hood. Are you into HPRB at this point, Historic
Preservation Revi ew?

MS. JOHNSON: Fine Arts, if that's what you nean

by Historic Preservation Review. Oher than that, no.

COW SSI ONER  HOQD: Is ?- 1 guess the question
is, it should require ?- | guess she would be required to go
through HPRB. | don't know whether it's before us or after us,

and |I'm just wondering has she started that process, or where
are you?

M5. JOHNSON: We have been through O d Georgetown
Board which is part of Fine Arts.

CHAI RPERSON GRI FFI'S:  Ri ght.

VS. JOHNSON: And | don't know if you're
referring to sonething apart fromthat.

CHAlI RPERSON GRI FFI'S:  Yeah. He is, actually.
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MS. JOHNSON:  Unh- huh.

CHAI RPERSON  GRI FFI S: Let's ?- the Ofice of
Pl anni ng, maybe, can tell us if they're going ?-

M5. BROWN- ROBERTS: Maxi ne Brown-Roberts fromthe
O fice of Planning. W spoke to Staff from HPRB, and they said
they had no problem with it. And actually, when she goes
through the permitting stage, it may just be a sign off.

CHAI RPERSON GRI FFI S: Oh, okay. Al right. So
this is ?- the normal ?- there's that darned word of "nornal"
again, but it often ?- usual process is people go through HPRB
first, the Historic Preservation Review

M5. JOHNSON: | see.

CHAI RPERSON GRI FFI S: Which is actually another
agency under the Ofice of Planning in Historic Districts, and
it's District-based. The Commission of Fine Arts is nuch
br oader ?-

MS. JOHNSON:  Unh- huh.

CHAI RPERSON GRI FFI S: ?- locale, so ?- and the
i ssue is you go through HPRB first, because they have a | ot nore
i npact on actual design. I mean, they can say that you act ?-
you would not be able to do this, or they don't want you to
come out more than three feet, depending, so you have nore
impact in terns of design. And then once that is approved or in
the approval process, you pretty much can get a read on it.
Then you cone in here because then you know what your actual
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design is, and you get the zoning relief or not fromthis Board.

That, | think, Ofice of Planning has indicated that it may be
a quick sign-off. I don't speak for them but | would inagine
that would be the case. | think you wouldn't ?- | think you're

fine in terns of the process that you're doing at this point.
COW SSI ONER HOOD: M. Chair ?-

CHAlI RPERSON GRI FFI'S:  Yes.

COW SSI ONER  HOQOD: ?- 1 just have one other
questi on.

CHAI RPERSON GRI FFI'S:  Yes. Good.

MS. JOHNSON:  Unh- huh.

COWM SSI ONER  HOOQD: Ms. Johnson, if you could
just ?-

M5. JOHNSON:  Yes.

COW SSI ONER  HOQOD: ?- recite again for nme ?-
repeat again for ne that ?-

MS. JOHNSON:  Unh- huh.

COW SSI ONER  HOCD: ?- this project wll not
cause any adverse inpacts to that surrounding nei ghborhood, or
to your neighbors. Is that your testinony?

MS. JOHNSON: That is correct.

COW SSI ONER HOOD:  Ckay. Thank you.

CHAI RPERSON GRI FFI S: Okay. Let's go to Office
of Pl anning, and then we can come back to other Board questi ons,
if we have it. And | think ?- well, there it is. Ofice of
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Pl anni ng.

M5. BROWN- ROBERTS: Good nmorning, M. Chairnman
and Menmbers of the Board. ' m Maxine Brown-Roberts from the
O fice of Planning. The subject property is currently non-
conformng as it exceeds the 40 percent [|ot occupancy

requirenent, and is also below the yard setback and lot w dth
requi renents.

The property qualifies for special exception
relief under Section 223, as the |lot occupancy is less than 70
percent. The property satisfies the requirements for relief
under Section 223, as the light and air to the neighboring
properties will not be affected, as the proposed addition does

not substantially extend beyond the existing footprint of the

house. The privacy of adjacent neighbors will not be affected
as the addition at the |lower level will not have w ndows, and
will be screened by an existing privacy fence along the property
line. The expansion of the upper level wll have a w ndow and
will overl ook the backyard of the subject property. Use of the
nei ghbor's backyard will not be affected.

The addition cannot be viewed from the street,
and there is no alley to the rear of the property. The
appl i cant provi ded photographs, concept plans and narrations to
show t he proposed addition. The Ofice of Planning, therefore,
recommends granting the special exception. Thank you.

CHAI RPERSON GRI FFI S: And thank you very nmuch.
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And | nust say that you're graph in the report was very hel pfu
t 00. I love to see those graphic things laid out there
correctly.

Ckay. We also, as indicated by Ms. Johnson, we
do have the ANC report, Conmi ssion 2E. It is dated February
12”2 and it was a regularly scheduled duly noticed Public
Hearing, and they do support the special exception. Any ot her
government reports that |I'm over |ooking? W have nentioned the
Fine Arts.

Ckay. Is there anyone else here this norning to
testify in support or opposition to this case. This is
Application Nunmber 16834, Shirley Z. Johnson. Not seeing a rush
to the table, | can assume that there are no others here for
that, and | would think that we can, unless Board Menbers have
ot her questions at this tinme, turn to you, M. Johnson, if you
have any cl osing remarKks.

MS. JOHNSON: No. Just thank you.

CHAI RPERSON GRI FFI'S:  Good. Board Menbers.

MR. LEVY: M. Chair.

CHAI RPERSON GRI FFI'S:  Yes.

MR. LEVY: I would nove approval of Application
Nunber 16834, pursuant to 11 DCWVMR 3104.1 for a special exception
to allow an addition to a one-famly sem -detached dwelling
under Section 223, non-conformng as to ot width and side yard
width at prem ses 3328 N Street, N W
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I think the Applicant has clearly denpnstrated
that the project will not have an adverse inpact to the |ight
and air available to neighboring properties, nor will it have an
adverse inpact on the privacy of use or enjoynent of neighboring
properties. In fact, the addition is not visible at all froma
street or other public right-of-way, and I would al so note that
the residence with the addition will not exceed the 70 percent
occupancy, | ot occupancy requirenent for the R-3 District.

CHAlI RPERSON  GRI FFI S: Second. Any ot her
di scussions? Then | would ask for all those Board Menbers in
favor of the notion signify by saying aye.

(Vote.)

CHAI RPERSON GRI FFI S: Any opposed? Staff will
record the vote.

SECRETARY BAILEY: The vote is recorded as 4-0-0
to approve the ?- 4-0-1 to approve the application. The notion
was made by M. Levy, M. Giffis second, M. Hood and M.
Etherly in agreement, Ms. Renshaw is not present and not
voti ng.

CHAI RPERSON GRI FFI'S:  Thank you, Ms. Bailey. And
you did request a summary order. |s that correct?

M5. JOHNSON:  Yes.

CHAI RPERSON GRI FFI S: Very good. Thank you very
much, Ms. Johnson.

MS. JOHNSON: Thank you so nuch.
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CHAI RPERSON GRI FFI'S:  And have a great day.

MS. JOHNSON: Thank you.

CHAI RPERSON GRI FFI S: Pl ease. Thank you, Ms.
Bai | ey.

SECRETARY BAI LEY: The second case of the norning
is application ?- actually, the third case of the norning is
Application Nunmber 16803 of JFC Builders of D.C, pursuant to 11
DCMR 3103.2 for a variance fromthe |ot area requirenments under
Subsection 401.3, a variance from the off-street parking
requi renents under Section 2101, to allow the conversion of a
flat into a three wunit condominium in an R-4 District, at
prem ses 1358 G rard Street, N.W, Square 2860, Lot 56.

All those persons w shing to testify, please
stand to take the oath.

W TNESSES SWORN:

SECRETARY BAI LEY: Thank you.

CHAI RPERSON GRI FFI S: Good norning, gentlenen.
VWen you get organized here, [I'Il just have you introduce
everybody at the table.

SECRETARY BAI LEY: M. Chairman, excuse me for
just a nonent.

CHAI RPERSON GRI FFI' S:  Yeah.

SECRETARY BAI LEY: This case was previously ?-
t here was sonme di scussion on this case previously. M. Etherly
was not on the Board at that time, but he will be participating
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at this time in this case. This was previously heard before the
Board on December the 11'".

CHAI RPERSON GRI FFI S: Okay. Thank you. And i f
I"m not mistaken, it was called on the 11”2 but we ?- it was ?-

we granted a continuance on it. |Is that right?

SECRETARY BAILEY: There was sone discussion, and
there was a continuance granted.

CHAI RPERSON  GRI FFI S: Ckay. So in fact, we
didn't hear anything substantive to the case on the 11", Okay.

And, M. Etherly, did you just want to ?-

MEMBER ETHERLY: Thank you, M. Chair. | have
read the record in the case, and would be prepared to sit and
listen to the issues here, and proceed.

CHAI RPERSON GRI FFI S: Great. Thanks. Okay. And
now we can get to ?- yeah

COW SSI ONER HOOD: M. Chai r man.

CHAlI RPERSON GRI FFI'S:  Uh- huh

COW SSI ONER  HOQOD: Before the Applicant gets

started, | just want them to be cognizant, having read through
the file, |I personally ama little confused on the history. |
don't know if they're going to touch on that, but | would |ike

for them to kind of bring me up to speed on the history. I
think | wunderstand it, but it would be good if they could
include that in their presentation. They may already do it. |
just wanted to put that on ?-
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CHAI RPERSON GRI FFI'S: The history of the building
itsel f?

COWMM SSI ONER  HOOD: The whol e case, what was ?-

what they were given permts for, what they weren't given

permts for.

CHAI RPERSON GRI FFI'S:  Right. Okay.

COW SSI ONER HOOD:  That whol e pi ece.

CHAI RPERSON GRI FFI S: Good. No, | think that's
excellent direction, and | think we will be getting into that,

but first let's figure out who's sitting in front of us.

MR. NUNLEY: Al right. I'Il start.
CHAI RPERSON  GRI FFI S: Okay. Act ual |y, one
housekeepi ng technical item | can't have all m crophones on at

the sane time, so if you're going to speak you can turn your
m ke on. Great . O herwi se, we get feedback and you see the
recorder's eyes start to pop because it gets so awful over
there.

MR.  NUNLEY: Thank you. Good norning, Chairman
Giffis, Menmbers of the Board, Staff, and other District

agencies. M nane is Edgar T. Nunley, and |I'm here representing

JFC Builders in this case. Beside me to ny right is -- do you
want to -- go on.
MR. LEVY: My nane is Mchael S. Levy. I'm an

attorney in this matter.

CHAI RPERSON GRI FFI'S:  Good. Thank you.
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MR. CASEY: And |I'm John Casey of JFC Buil ders.

CHAI RPERSON GRI FFI'S:  Good. Thank you.

MR. NUNLEY: We're seeking approval to convert an
existing building from a two-famly flat to an apartnent
condom nium under the provisions of Section 401.3, an area
vari ance.

Now t he menor andum from t he Zoni ng
Admi nistrator's Ofice also cited a variance fromthe off-street
parking requirenent. In our original statenment, we took
exception to that variance, and since that tine, since Decenber
11”‘, we have been in communication with the Ofice of the
Zoni ng Admi nistrator. And we've recently received a witten
st at enent from the Zoning Adm nistrator confirmng our
contention that parking relief is not required, and 1'd like to
submt that now, if | mnight.

CHAI RPERSON GRI FFI'S:  Yeah, do so. Actually, the
Board spent quite sone tine. "Il fill the time with my voice
while you subnit that. Quite sone time looking at this, and
trying to understand why parking would be required. And | think
this meno will probably state what |'m about to say, and that
is, if you look at Chapter 21, obviously when a building was
built before 1958, which would ?- as now current zoning would
require one parking space, that the building was built before
the zoning, it is exenpt or grandfathered from that parking
space for a flat, a two unit.
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Let me also say that in a lot of the witten
submittals on this, it called it a tradition, and this is not a
tradition to exenpt parking. It is part of the regul ations, and
things are then grandfathered in, so it is not a kind of
flexible good feeling that is done, but in fact, is part and
parcel of the regulation. So that being said, we have a
building which was existing before 1958, would require one
par ki ng space. It is grandfathered because of that date of
construction.

When it is increased which is, in fact, before us
today whether it wll or won't be increased, when it is
increased to the three units as apartment under R-4, the
requirenent still laid out is for one parking space, that
par ki ng space being grandfathered excepted. | think this Board
is fairly clear that the parking requirenment is not needed for
relief before this Board at this tinme.

MR. NUNLEY: Thank you, Chairman Griffis.

| believe all the Board Menbers have read our
statement, our original statenent, so |I'm not going to rehash
every point, but there are a few things that | do want to bring
up, and one is that ?-

CHAI RPERSON  GRI FFI S: And | think ?- 1'd pay
particular attention to M. Hood's beginning comments, of just
ki nd of the history and context of the whole situation.

MR.  NUNLEY: When JFC Builders first saw this
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building, it was a burned out shell. | don't know the extent of
the fire damage, but it was fairly extensive, to ny
understanding. | didn't get into this until nuch later. W do
have a report from ?- or letter, if you will, fromformer Chief
Bui l ding | nspector, Janes Sheldon, who did, in fact, see it
prior to the tinme that construction began, and we'll refer to

that exhibit just alittle bit later as part of our case.

When they bought the building, it was configured
as three units. M. Sheldon nmakes that statement in his letter

There were three gas neters, three electric nmeters already in

pl ace. M. Casey, JFC Builders purchased the building with the
intent of continuing the use as a three unit apartnment buil ding,
renovati ng and nodernizing the building, and bringing it up to
current code. He would then convert to condom nium and sel
each unit individually.

They again ?- they went down to DCRA They
obtained a permit which is our Exhibit Number ?- bear with ne

one monent, Exhibit A, so that the pernmit was issued. And if

you'll notice on that permt, just below center and slightly to
the right which says, "To be occupied as", it says apartnents,
"APTS. "

CHAI RPERSON GRI FFI S: It doesn' t gi ve an

i ndi cati on of nunber though.
MR.  NUNLEY: It doesn't give the indication of

nunber, but by definition in the zoning regul ations ?-
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CHAI RPERSON GRI FFI'S:  Ri ght.

MR.  NUNLEY: ?- an apartnment is three or nore
units, so ?-

CHAI RPERSON  GRI FFI S: O herwise it wuld have
been | abel ed fl at.

MR. NUNLEY: Fl at.

CHAI RPERSON GRI FFI'S: Is that correct?

MR. NUNLEY: Exactly. And that permt was issued
in March of 2001. JFC, based on this permt, noved forward and
began construction. It wasn't until nuch, nuch later. | don't
know t he exact date, quite honestly, but the construction was 70
percent conplete when during the condonmi nium conversion process
it was found out that the Certificate of Occupancy on file with
the city only showed a two-family flat. This is an anomaly in
that the permt was issued for a three unit building, part of
the permt process, and for those of you who don't know, | did
spend 33 years in the city governnent in that agency. Part of
the permtting process is a check of the Certificate of
Occupancy records.

I don't know what took place on that particular
day, but the permit was issued, and it was nonths later, 70
percent of the construction was complete before JFC found that
they had a problem and that's when we began this process.

W did go down to DCRA and try to solve the
problem internally. We thought possibly a certificate was
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m ssing, a certificate may have been |l ost. They've been through
a |l ot of changeovers down there, and we were unable to solve it
that way, and that's what brought us here before the Board. The
buil ding was built in 1910.
We knew that what M. Casey and JFC had seen was
a three unit building, so we knew that there were three neters
for both wutilities, so we polled the gas conpany and the
el ectric conmpany, and we were able to obtain records that dated
back as far as 1981, showing that there were billings to three
separate units in this apartnment, so that lets us know that for
20 years, at least 20 years this building has been used as a
three unit apartment building, which inplies that there may have
been sone certificating at that tine. And through the nyriad of
changes that that office has gone through, it <could very
possi bly have been lost, but wthout the actual docunent, we
couldn't confirm that. But we did try to get as nuch
information to support the fact that it has been used for that
length of time, and would, therefore, not cause any negative
impact on the conmunity, so even though we're calling it
Conversion Two, | think we have to do that under the zoning
regul ati ons because of the lack of Certificate of Occupancy. It
has, in fact, been a three unit apartnent building as far as ?-
at least for 20 years. That's what we can prove, at |east for
20 years.
Now as part of that process we also polled
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nei ghbors to find out ?- neighbors who have lived there for
varying periods of time, to find out how the building was used,
and we received indications that it had been used for ?- at
| east during their ownership of these properties, for a period
of between six and twelve years. W submitted those letters in
the record. We found out later that there were sonme probl ens
with the letters, and we would ask now that they be stricken
from the record, and stricken from consideration in this case.
We believe that the point that we were trying to make, that this
bui | di ng has been used as an apartment building for a nunber of
years, is nmade by virtue of the docunments from the wutility
compani es.

CHAI RPERSON GRI FFI'S: What letters are we talking

about ?

MR. NUNLEY: They are marked as Exhibits G H and
l.

CHAI RPERSON GRI FFI'S:  Your exhibits.

MR. NUNLEY: Yes, our exhibits.

CHAI RPERSON GRIFFI'S: G H and I.

MR. NUNLEY: G Hand I.

CHAI RPERSON GRIFFI'S: So J stays in, your Exhibit
J.

MR. NUNLEY: Yes, J stays in. Jis a letter from
M . Shel don.

CHAI RPERSON GRI FFI S: Yeah. And is M. Rawlins
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CHAI RPERSON GRI FFI S: How about that. Oh, right.
Leon D. and MJ. Correct?

MR. NUNLEY: That's correct.

CHAI RPERSON  GRI FFI S: And they wll bring
clarification to ?-

MR. NUNLEY: We certainly hope so.

CHAI RPERSON  GRI FFI S: Wi t . We'll take those
out. And it is our Exhibit 23, but it's just portions of that
exhi bit. And within our exhibit, and you do this for the
record, obviously, our exhibit is nunber 23, and in nunber 23

the Sub-Exhibits of G H and | have now been renpved, and wl|

not be considered in the deliberations on this case.

MR. NUNLEY: Also, going back to the records that

we received fromthe utilities, we contend that there nust

have

been some regulatory review over the years because Pepco has ?-

Washi ngton Gas, Pepco and the District have an arrangenent

whereby they ?- the wutilities will not release service to a
property until the building has been inspected and approved.
Now part of that inspection and approval process is the
obtaining of permts. This building would have to have, at sone

point in history, obtained a pernmt for a three unit building in

order for the city to release services to three units.
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Now, M. Sheldon, in his letter, in Exhibit J,
makes reference to that |ongstanding policy, but we have also
gotten a confirmation from M. Vincent Ford, who is the current
Program Manager of the Buildings Inspections Division, and 1'd
also like to submit that now

CHAI RPERSON GRI FFI'S:  Good. Thank you.

VR NUNLEY: M. Nyarku, there was ?- sir,
there's a copy in there for each Board Menber. You don't have
to make copies.

CHAI RPERSON GRI FFI S: Actual ly, bef ore you
continue, you submtted a February 14, 2002 letter from Tony
Bell o (phonetic) who is the Acting Zoni ng Adm nistrator.

MR. NUNLEY: That's correct.

CHAI RPERSON GRI FFI S: That is Exhibit Nunmber 28.

The exhibit now subnmitted from M. Vincent Ford dated Decenber
10, 2001 is Exhibit Nunber 29. And | am going to submt as
Exhi bit Nunmber 30 ?- well, this may be prenmature because | think
this needs to be waived in, but the ANC Comm ssion 1B report,
which was received in this office February 19 at 9:47 a.m
Okay.

MR. NUNLEY: Because of the unusual circunstances
surrounding this case, we believe that we've nmet the burden of
proof under 3103.2, because M. Casey and JFC Buil ders had been
led to believe that they were noving according to the |aw by
virtue of the issuance of the permt. Al'l visual indications
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were that they had a three unit building. They had invested a
tremendous amount of tinme and noney in the construction to that
point, and it would be a tremendous hardship and difficulty for
them to return this ?- well, not return but to convert this
building, if you wll, to two wunits given the Ilevel of
construction that it currently is in. And we also believe that
there will be no negative inpact on the surrounding conmmunity if

for no other reason than it has al ways been used as a three unit

bui | di ng.

Secondly, the renovation of this burned out shell
renoves blight from the neighborhood. And thirdly, the
conversion to condomniuns will result in hone ownership as

opposed to the transient use that you get wth apartnent
bui I di ngs. Excuse nme just one nonent. And we al so have the
Rawl i ns, who are property owners adjacent to this property here
as witnesses today. They're the ones that are closest and npst
?- would be nost closely inpacted.

CHAI RPERSON GRI FFI S: Are you calling them as a

Wit ness?

MR.  NUNLEY: Yes. | apol ogi ze. W trying to
decide which one to call first, but they're both immed ate
nei ghbors. It really doesn't matter. M. Levy, adjacent to ne,
will be doing the interview, if you will. And we would ?-

MR. LEVY: M. Chair ?-

CHAI RPERSON GRI FFI' S:  Yeah.
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MR. LEVY: ?- 1 find it necessary to interrupt
just briefly to clarify for the record that ?-

CHAI RPERSON GRI FFI S: You can cone get situated
whi l e he does all this.

MR.  LEVY: G ven that one of the Applicant's
representatives shares the sane ?- shares a surnane with ne, |
just want to clarify that to ny know edge, |'m not related to
M. Levy.

COW SSI ONER HOOD:  Thank you, M. Levy, for that
clarification, because | was wondering.

MR. LEVY: Hopefully, the transcript won't be too
conf usi ng. I"m not actually sitting next to the Applicant.
Thanks.

MR. LEVY: Thank you, M. Levy.

CHAI RPERSON GRI FFI S: Okay. Turn the microphone
on.

LEVY: Pl ease state your nane.

RAWLINS: M nanme is Mchael Jerome Raw ins.
LEVY: \here do you live?

RAWLI NS: 1456 Grard Street, N W

LEVY: How | ong have you lived there?

RAWLI NS:  Over 20 years.

LEVY: You own the house?

RAWLI NS: Yes, | do.

 » 5 % » % » % %

LEVY: How far away do you live from the
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house in question that is the subject of this hearing?

MR. RAWINS: Right next door.

MR. LEVY: Are you for or against them allow ng
M. Casey to put on ?- to have three units instead of two units?

MR RAWINS: |I'mfor it.

MR. LEVY: Do you see any problens?

MR. RAWLINS: No.

MR. LEVY: | have no further questions.

CHAI RPERSON GRI FFI S: W have a professional at
this. Thanks. Board Members, any questions of the w tness at

this tinme?

COW SSI ONER  HOQOD: I just wanted to ask, M.
Chair ?-

CHAI RPERSON GRI FFI' S:  Yeah.

COW SSI ONER  HOOQD: M. Rawl ins, obviously, from
what | have in front of me, that has been a blight to you for
some time, so anything being done will be an inprovenent, |

believe. Correct?

MR. RAWLINS: Absolutely.

COW SSI ONER HOQOD: Do you think that what is in
front of us today is the only thing that can be done to that
property?

MR. RAWLINS: The inprovenent?

COW SSI ONER  HOQOD: Is that the only way to ?-

three condos?
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MR. RAWLI NS: Yes. It's been |ike that since

I've been there. I mean, it's always had three nmeters in

gas and electric nmeters.

it,

COVM SSI ONER HOQOD: Okay. And how | ong have you

been there again, 20 years?

MR. RAWINS: Over 20 years.

COWM SSI ONER HOQD: But if I ?- if soneone else

came up with another proposal, you would be acceptable to that

too, because it's changing the blight. |It's getting rid of that

bli ght that you've had to | ook at.

MR. RAWLI NS: Yes.

COWM SSI ONER HOOD: So ri ght now you're
acceptable to anything that goes over there to inprove that
area.

MR. RAWLINS: Absolutely.

COW SSI ONER HOOD: That's all. Thank you

CHAI RPERSON GRI FFI S: Anot her pr of essi onal

Board Members, any other questions? Any redirect?

MR LEVY: No redirect.

CHAI RPERSON GRIFFI'S: Ckay. Thank you very nuch,

M. Raw ins. W appreciate you com ng down this norning.
MR. LEVY: I"'d like to call the second
Raw i ns, pl ease.
CHAI RPERSON GRI FFI' S: | ndeed.
MR. LEVY: This will be quick
NEAL R. GROSS
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CHAI RPERSON GRI FFI S: That's fine. Take your
time.

MR. LEVY: Please state your nane, sir.

MR. RAWLINS: Leon Dexter Raw ins.

MR. LEVY: \Where do you live?

MR. RAWLINS: 1360 Grard Street, N W

MR. LEVY: How far away from the

subject ?- the

house that's the subject of this hearing do you live?
MR. RAWLINS: Right next door.
MR. LEVY: How |long have you lived there?
MR.  RAWLI NS: | purchased the house over four

years ago, but I'd been living at 1356 since 20 years ago.

VR LEVY: And this is your
testified?

MR. RAWLINS: M dad.

MR. LEVY: OCh, your dad.

MR. RAWLI NS: Uh- huh.

br ot her who

MR. LEVY: Are you for against the devel opnent

that M. Casey wants?
MR. RAWINS: I'mfor it.
MR. LEVY: Thank you very much.
CHAI RPERSON CGRI FFI S: Board
guestions? Okay. Any other wi tnesses?

MR. LEVY: No nobre wi tnesses.

Member s, any

CHAI RPERSON GRI FFI'S:  And thank you, M. Rawl i ns.
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MR. LEVY: Thank you, M. Rawins.

CHAI RPERSON GRI FFI S: Appreciate you com ng down

and taking the time for this. No other w tnesses.

that ?- |

MR. NUNLEY: No, we have no other w tnesses.
CHAI RPERSON GRI FFI'S:  Ckay.
MR. NUNLEY: And we believe that we denpnstrated

apol ogi ze. W believe that we have denpbnstrated that

we neet the test for the variance, and we would, at this point,

request a bench deci sion.

CHAI RPERSON GRI FFI S: I tell you what, why don't

you save your closing remarks to the end.

coupl e of

MR. NUNLEY: GCkay. Thank you.
CHAI RPERSON GRI FFI S: And we'll run through a

more things here, and | believe ?- can | just get a

show of hands of people here to testify today? Okay. W have

one ot her

?- okay.

Let's go to governnent reports. Let's start off

with Office of Planning, at this point.

MR. COCHRAN: Good norni ng. For the record, ny

nane is Steven Cochran from the Ofice of Planning. "1l be

brief. Does it nmeet the test? The Ofice feels that it does

For exceptional conditions, the Applicant has already testified

that for

every ocular indication there were three units, a

Certificate of Occupancy for three units, they thought. And the

building pernmit issuance indicated that, the Pepco records,

(202) 234-4433
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Washi ngton Gas records indicated that, and so did the neighbors
who had been living next door on either side, | believe, for
several years.

As far as the practical difficulty, it would be
unnecessarily burdensome on the Applicant. Agai n, they've
testified that the renovation is already approximately 70
percent conplete. W' ve been out there and verified that. It
would require renoval of several ?- well, it would basically
require reconfiguration of three units into two, and the renoval
of a kitchen and probably a couple of bathroons.

Can the relief be granted w thout substantial
detriment to the public good? Yes, it can. That's a quality
renovation of a vacant shell. The renovation itself is good,
wi t hout being so luxury as to skew the nmarket in the otherw se
gendi fyi ng (phonetic) Col unbia Hei ghts nei ghbor hood.

Can the relief be granted w thout substantially
impairing the intent, purpose and integrity of the zone plan?
Yes, it can. The property is approximtely 3,035 square feet.
Having three units in this nmuch square footage in an R-4 Zone is
certainly not unusual. Col unbia Heights is one of the denser
nei ghbor hoods surroundi ng dowmntown. Matter of fact, across the
street there's an R-5-C Zone, directly across from the
Applicant's property. It's five blocks fromthe Metro, a half
bl ock to the many buses al ong 14" Street, and it's consistent
with the | and use designation of noderate density residential on
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the conprehensive plan. This | and use designation enconpasses
housi ng types that range from row houses to garden apartnents,
so all inall, we think that it nmeets the tests. Thank you, M.
Chair.

CHAlI RPERSON GRI FFI S: Thank you. I think you
bring up and excellent pertinent point on the conprehensive plan
and how it fits in. | appreciate you putting that into the
report. Board Menbers are handing me this nenp that indicated
we needed to waive your report in, but this is a nere
technicality because it was in late for the |ast hearing, which
was Decenber, so if |I'mnot correct, it's tinely for today.

MR.  COCHRAN: | believe our ?- wasn't our report
al ready wai ved in? \Watever.

CHAI RPERSON  GRI FFI S: Maybe it was. I don't
think we went that far to waive it in.

MR.  COCHRAN: W're trying to keep our 100
percent track record for this cal endar year

CHAI RPERSON  GRI FFI S: Yeah, well, it ain't 100
percent. You know what | nean?

MR. COCHRAN: Sorry. It was the last tine | was
here.

CHAI RPERSON GRI FFI S: Okay. But I think the ?-

frankly, ny understanding would be that we ?- | know we didn't
waive it in because we didn't get that far in the last. But if

it was in, obviously, on Decenber 6”2 we don't need to waive it
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MR.  COCHRAN: The O fice of Planning is happy to

put on sack cloth and ashes, if need be.

CHAI RPERSON GRIFFI'S: Al right. Enough of
Any questions of the Ofice of Planning?

COW SSI ONER HOOD: M. Chair, | just ?-

CHAI RPERSON GRI FFI S: I'"msorry, M. Hood.
just going to give the Applicant a quick ?-

COW SSI ONER HOOD:  GCh, |I'msorry.

t hat .

I was

CHAI RPERSON GRI FFI'S:  And then we can foll ow up.

MR. NUNLEY: No.

CHAI RPERSON GRI FFI'S:  No. Ckay. M. Hood.

COW SSI ONER  HOQOD: Yes. I just wanted the

Ofice of Planning to expand a little bit on this practical

difficulty, because the way I'mreading it, all of it points to

a nonetary piece, and | don't think this Board can consider

practical difficulty when it conmes to dealing wth noney,

monetary issues. So | want to meke sure that, first of all, Ms.

Sansone, that I'm correct in ny assunption. And also, |

woul d

like for M. Cochran to expand just a little bit nore on the

practical difficulty.

MS. SANSONE: M. Chairman, if | mght, the test

for practical difficulty is whether the ?- there would be an

undue burden on the Applicant w thout the variance. And at sone

poi nt, econonic considerations can becone an undue burden.
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Board does not have the obligation to guarantee a profit to an
Applicant, but economc considerations can weigh into the
granting of a variance.

CHAI RPERSON GRI FFI S: Ri ght . Thank vyou. And |
think in this case, specifically what is being testified today
is the wundue burden would be, first of all, the tine and
i nvestment that's been nade in the property that would then have
to be removed. It was al so purchased on the opportunity and the
assunption based on, as we've seen, the neters, et cetera, the
granting of pernmits that it was a three wunit Dbuilding.
Qobviously, that fits into a different program than would be if
one knew this to be a flat from the begi nning.

COW SSI ONER  HOQD: Ri ght . M. Chair, while |
al so synpathize with those who have to look at that, | also in
reading the materials, having ?- and this is not throw ng any
di spersions on any agency, having been someone who has dealt
with DCRA, | know that certain things can happen, and it's not
all fool proof.

CHAI RPERSON GRI FFI'S:  Ri ght.

COWMM SSI ONER  HOOD: And | wanted to make sure
that even though | synpathize with the person who purchased the
property, and sometimes the government does make m stakes, and
this is not the first tine that this Board, or actually, the
Zoning Commi ssion is put in this situation, and | just want to
make sure that | nake the right balance in nmy decision process.
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CHAlI RPERSON GRI FFI'S: Good.

COW SSI ONER HOOD: M. Cochran, you ?-

CHAlI RPERSON GRI FFI'S:  Yeah.

MR.  COCHRAN: M. Hood, if the Applicant were

before us with a vacant shell asking for permission, relief to

put in three units, |I'm not sure that the Ofice of Planning
woul d have the sane recomendati on. | can recall another case
in Logan Circle where | believe we didn't have the sane

reconmendati on because the Applicant was at a different stage in
the process where they had thought that their property had been
rezoned one way, when in fact it hadn't, but the Applicant had
not yet expended consi derabl e ampbunts of noney, et cetera.

CHAI RPERSON GRIFFI'S:  And | think M. Hood brings
up an interesting point, and you touched on it, and it does
cross a fine line. We don't want people to go out there and
start construction that are non-conpliant, and then to cone in
here and say oh, it will cost ne a fortune. "Il have great
loss if | now have to rip it out. Qoviously, the ?- we're
| ooki ng at why that would progress. And you've sat on cases on
this Board, and we have all, that we've had that situation, and
thi ngs have actually been renpved, so | don't think that's what
we're here today, but | think that's an excellent point that we
bring up and focus on because that is the test, and | appreciate
t hat .

Any ot her questions of Ofice of Planning at this
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poi nt? Okay. Let's look to the ANC report which vas just
submitted to us, and is Exhibit Nunmber 30. | would waive this
inif there's no objections at this time. It is dated February
14th, and I'm just going to take a brief nmonment to look at this
because | haven't read it.

It does indicate that at a Rgularly Schedul ed
Meeti ng of ANC Conmi ssion 1-B, proper notice of which was given
on February 7, 2002, there was a quorum a quorum being seven
menbers. Eight were in attendance. Menbers of the ANC voted by
a vote of three in favor, two opposed, and two abstentions to
support the application for a |lot area variance to allow three
units at 1358 Grard Street, property zone R4 for a two unit
flat.

It also indicates that nenbers of the conmmunity
appeared and expressed concern, and it is signed by the Chair,
M. Melcher, and it's obviously in the file. Questions?

MR. LEVY: I'm sorry. If there are questions
about the ANC report, I'Il hold nmy coment.

CHAI RPERSON GRI FFI'S:  Any ot her questions?

COWM SSI ONER HOQOD: I was just curious if anyone
knew the SMD in which this property is located, how that
Conmi ssi oner voted?

CHAI RPERSON GRIFFI'S: Well, we have letters from
t he individual ANC nenbers, if |I'mnot mi staken.

COWMM SSI ONER HOOD:  Yeah, | saw that.
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CHAI RPERSON @RI FFI S: Who is the individual

Comm ssi on Menber ?

MR. NUNLEY: Gve nme a nmonent. | ?- Wbodl and.
CHAI RPERSON GRIFFI'S:  I'msorry. M. Wodl and.
COWM SSI ONER HOOD:  Cal vin Wbodl and.

CHAI RPERSON GRI FFI'S:  Cal vi n Wodl and.

COW SSI ONER  HOOQD: Okay. Do you know where he

was? | don't want to put just ?- | need just to kind of know

where his vote was.

ascertain,

CHAI RPERSON  GRI FFI S: wel |, I  think we can

if I can interrupt you.

COWM SSI ONER HOOD:  Ch, okay.
CHAI RPERSON GRI FFI S: Do we not have ?-
COWM SSI ONER HOQD: | saw that, but | think I ?-

CHAI RPERSON @RI FFI S: Do we not have three ANC

letters in support?

whi | e.

t hen. M.

vote went ?

(202) 234-4433

COW SSI ONER HOOD: | saw ?- yes, we do.
MR. NUNLEY: Four, | think.
CHAlI RPERSON GRI FFI'S: Do we have four?

MR. NUNLEY: It may have been four. It's been a

CHAI RPERSON GRI FFI S: Okay. Well, there it is

Hood's question would be valid. Do you know how the

MR.  NUNLEY: | do. M. Wodl and gave support
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early when ?- you have one of his letters.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR NUNLEY: M. Wodl and abstai ned because of
the focus of the comunity opposition, and he had some concerns.
There were other ?- the other three menbers that voted in our
behal f, had no such concern.

COW SSI ONER HOOD: M. Chair, if | can ask you.

CHAI RPERSON GRI FFI'S:  Sure.

COW SSI ONER HOOD: This is for M. Nunley, and |
think this is where | was trying to go. Did M. Wodl and have a
single nenber district neeting before he had a Conmm ssioner
neeting, the whole ?-

MR. NUNLEY: | don't know.

COWM SSI ONER  HOQOD: That's very inportant to ne,
obviously, M. Chair, but we can proceed.

CHAI RPERSON  GRI FFI S: Ckay. Al right. O her
government reports? We do have DPW which is Exhibit Nunber 24.
It is in the file. Board Menbers have read it. They did
i ndicate that the best case scenario, and |'m paraphrasing, the
best case scenario would be parking would be provided, but they
have no objection to this in that the parking space is
grandfathered in, and they see no ?- well, again, they have no
objection to this application. Anything else? W have ?- good.
Vell, let us nove on.

Now is the tinme for persons to testify. On big
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cases, | call people in support first, so | will do that even in
this case. Is there anyone here to testify in support of this
application? |Indeed, then we can turn to opposition testinony,
persons in opposition at this time. And, you know, gentlenen,
you nmay want to just give some roomat the table.

M5. BRI ZILL: Good norning.

CHAI RPERSON GRI FFI'S:  Good nor ni ng.

M5. BRI ZI LL: My name is Dorothy Brizill, and I
reside at 1327 Grard Street, NNW For a nunber of years, | was
president of the Colunmbia Heights Neighborhood Coalition, in
which | did a lot of housing and zoning cases, so even though
haven't done one for a long tine, | preface ny remarks by that.

CHAI RPERSON GRIFFI'S: M. Brizill, before you get
too far into it, do you know how nmuch tine you need? W usually
gi ve persons about three mnutes, and we do have other cases to
do this nmorning, but if you have an estimate amount of tinme that
you need?

M5. BRI ZI LL: | really don't. "1l try to get
through it as quickly as possible, but | know | do need nore
than three m nutes.

CHAI RPERSON GRI FFI'S:  Are we talking ten m nutes?

MS. BRI ZILL: Yes.

CHAlI RPERSON GRI FFI'S:  Ckay. Thanks.

VS. BRI ZI LL: As you know, in the zoning
regul ations, DCMR Title 11, Section 3103.2 allows for this Board
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to grant a variance with the foll owi ng exception. Provided that
the relief can be granted wi thout substantial detrinment to the
public good, and w thout substantially inmpairing the intent,
purpose and integrity of the zoning plan as enbodied in the
zoni ng regul ati ons and map.

Because | live at 1327 Grard Street, which is a
fully detached house with a side yard, and back yard parking
and a garage, this case, even though we received notice of it in
October, did not immediately come to ny attention. It only cane
to my attention when, in fact, the Rawlins who |ive on either
side of the property, canme to nme and discussed it with ne,
because they knew of ny past history and interest in zoning and

pl anni ng i ssues.

It was with that background that | got involved,
and again, | wanted to preface ny remarks by saying that. Qite
frankly, I would like this Board to know that in the 15 years
that | have been active in Colunbia Heights, | have never seen a

case quite like this.

My policy generally is to cone down and review
the file the day before a hearing so that, in fact, | can see
any |ate subm ssions. On the norning of Decenber 10m, whi ch
woul d have been the day before this case was originally supposed
to be held, | ran into Mchelle Rawins, which is M chae
Rawl i ns' daughter, and Leon Rawlins' sister. She indicated to
me that her famly was very concerned about 1358. And indeed,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67

she al so shared with me sone infornmation.

She indicated that ?-

MR. LEVY: | object. This is getting into areas
where we have ?-

CHAI RPERSON GRI FFI S: You want to speak into the
m ke.

MR LEVY: Excuse ne. What | wunderstand where
the testinony is going to go, it's going to be a ?- we ?- into
areas of public policy, clains that there are | aws broken, defam
?- all sorts of things, which | don't think the Board should be
heari ng.

CHAI RPERSON  GRI FFI S: The Board doesn't have
jurisdiction over it, perhaps is what you nean.

MR.  LEVY: Exactly. And | think nost of the
testinmony is going to be non-jurisdictional, especially since we
took out three letters.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. LEVY: So I"'mjust ?- | can't tell the Board

not to listen, but | would just think tw ce.

CHAI RPERSON  GRI FFI S: Ri ght. Wwell, frankly, |1
woul d ?- not having heard where this testinony is going, | would
support that objection. And, Ms. Brizill, what | would do is
just direct you to speak to the issues that wll help us

del i berating on the zoning issues. You did start off saying one

of the tests of the variance, which is very inmportant for us to
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hear in terns of inpact, negative inpact, or positive inpact,
but negative inpact on the zone plan, those are the things that
we need to focus on. Those are the only ?- the three prong test
of the variance will be the only pieces that will be part of our
deliberation in actually rendering a decision on this.

VS. BRI ZI LL: The reason why | quoted the
provision of the zoning regulations is because it talks about
t he public good.

CHAI RPERSON GRI FFI' S:  Ckay.

MS. BRI ZILL: And the reason why | am very
concerned about this particular case and why |'m naking the
statenment, that in the 15 years that | have been involved in
| ooking at zoning cases, |'ve never seen one like this; is, in

fact, the reason why the case had to be postponed from Decenber
11m, was because ?-

MR. LEVY: Objection. | think this is ?-

CHAI RPERSON GRIFFI'S: Let ne just allow it for ?-

just so | can ascertain where are you going with this, so
finish the sentence. It was postponed from Decenber 11"
because?

MS. BRI ZILL: I think | need to know what the
policy is going to be. If I can make a statenment, and then

there can be an objection, but if goes statenments, sentence by
sentence, that makes it very difficult for ne to nmake any point.

CHAI RPERSON GRI FFI'S:  Uh-huh. And that's why |'m
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allowing you to continue, so we can get to the bottom of this.
MS. BRI ZI LL: Okay. The point |1'm going to nmake

is that with regard to this application, until a few mnutes

ago, there were two, and possibly three forged letters of

support from people fromthe community.

MR. LEVY: | object.
CHAI RPERSON GRI FFI'S: | hear your objection. Ms.
Brizill, are you talking about the Rawlins letters?

M5. BRI ZILL: Yes, | am
CHAI RPERSON GRIFFI'S:  Well, | have two questions.
One, they've been renpved. WE're not going to look at them

Two, the Rawmins are here. Wiy would you be speaking for then?

MS. BRI ZILL: I would be speaking for them
because if you let ne continue ?- if you just give nme two
mnutes to nake nmy case, | can explain to you why |'m speaking
about the letters.

CHAI RPERSON CRI FFI'S:  But these letters have been
renmoved fromthe ?-

MS. BRI ZILL: And they've been renmpoved because
the Raw i ns have been paid a bribe. And | have proof that they

have been paid a bribe.

CHAI RPERSON GRI FFI S: Well, be that as it may,
and that statement, |'m sure, is getting the objection as the
attorney comes to the nicrophone. Be that as it may, it's a
piece of this case. The letters, if there was any sort of
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nonet ary conpensation for, have been renpved. And part of the
del i beration of a variance, what conceivable information ?- what
concei vable inpact for our deliberation would that have? W
have ?-

MS. BRI ZILL: The reason it has ?-

CHAI RPERSON GRI FFI'S: W have an ANC report.

M5. BRI ZILL: No.

CHAI RPERSON  GRI FFI S: W have an Ofice of
Pl anni ng Report.

M5. BRI ZILL: No. The reason it has significance
for your deliberation is, JFC nmakes the case that they polled
the residents in the community. That is not the case, they did
not poll the residents of the community. They went selectively
to certain individuals.

CHAlI RPERSON GRI FFI'S: Ckay.

M5. BRI ZILL: And apparently discussed it. Ckay?

CHAI RPERSON GRI FFI'S:  And | don't know ?-

MS. BRI ZILL: Excuse ne.

CHAI RPERSON GRI FFI'S: ?- any poll that doesn't do

t hat .

MS. BRI ZILL: Excuse ne. Can | finish?

CHAI RPERSON GRI FFI'S:  Well, actually ?-

MS. BRI ZILL: The other thing ?-

CHAI RPERSON  GRI FFI S: Ms. Brizill, being the
Chair, | amgoing to interrupt you in this testinony, especially
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in the manner that you're running in terns of the objections and
the ampunt, so | will try and keep it at a limt, but I wll be
interrupting you. Please, continue.

MS. BRI ZI LL: M. Casey would cone down here and
tell you that he has polled the comunity, and they are in
support. He brings two individuals who say they support it.
And in fact, letters were put in the file in October ?-

MR. LEVY: Objection.

MS. BRI ZILL: ?- that were forged. | have a copy
of a $5,000 ?-

MR. LEVY: Objection.

MS5. BRI ZILL: ?- check ?-

CHAI RPERSON GRIFFI'S: COkay. |1'd like to hear the
obj ecti on.

MS. BRI ZILL: ?- that M. Casey paid to them
Okay?

CHAI RPERSON GRI FFI S: Okay. Does that take care
of the letters? |Is that what you want to say on the |letters?

MS. BRI ZILL: No, not all. It concerns ne
greatly that you, as Chair, don't have a concern about any
paynments of bribes or forgery. This happened ?-

MR. LEVY: Obj ect i on. That's very, very strong
statements, bribery and things. And if there is sonething,
there are many agencies in this governnment that can handle this,
not the BZA on sone person with no evidence except hearsay, |
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mean hearsay today, and no w tnesses.

CHAI RPERSON GRI FFI S: Ri ght . And in terms of
that, M. Brizill, your coment that | wouldn't care, as a
conmunity menber | would care greatly. As the Chair of this

Board in trying to deliberate on the zoning and the variance
before us, I'mnot sure how that can cone in. | have no control
over ?- even if you tell me, and even if you show ne great
evi dence. Even if bags of cash are exchangi ng hands as they go
out of the room I'mnot sure what | can do about it.

However, you bring up an excellent point, and I
will turn to our Corporation Counsel because they don't just |et
us laymen run the show here. W have |egal representation. And
I would have Ms. Sansone, our Corporation Counsel, indicate to
me what | could do, and what jurisdiction this Board has. |I'm
going to hear fromher first.

MS. SANSONE: Thank you, M. Chairman. I think,
as you've been correctly trying to direct the witness and the
parties, this Board is concerned with the zoning case, and
whet her the tests for the variance have been net.

To the extent there nmay have been a problem with
the letters that were put into the record, they have been
stricken, so that problem has been cured. But if there are
al l egations of other misconduct in the hearing process, probably
the best remedy would be for Ms. Brizill to submt a letter to
the Corporation Counsel, Robert Rigsby, addressing her concerns
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and any evidence she nmay have. And then the Corporation Counsel
can direct her to the appropriate division within the office for
any further investigation, but it would appear that for the
pur poses of this case, any wongdoing has been taken care of by
striking the questionable letters.

CHAI RPERSON  GRI FFI S: Good. Thank you, Ms.
Sansone, and | would concur. That's excellent and w se advice
to send concerns of that nature to M. Rigsby, who obviously
woul d be able to foll ow up on those.

So now what I'd like ?- what | would really
appreciate, and what |I'd like to hear from you is coments and

testinmony on the application itself for the variance.

MS. BRI ZILL: | feel a need to respond to Ms.
Sansone's and your earlier remark. I have, in fact, had a
conversation with her. And, indeed, | was directed to speak

with the Corporation Counsel follow ng the Decenber hearing. |
wanted M. Hood to know that the reason the ANC 1-B vote ?-

MR. LEVY: Objection.

MS. BRI ZI LL: ?- was so close was, in fact, that
Calvin Whodl and did vote against it. There were three people
for it, two people against it. The two people voting against it
were Calvin Wodland, who is the single nenber district
representative, as well as den Melcher. And, indeed, M.
Wbodl and who works for Jim Graham (phonetic), had intended to be
at this hearing this norning.
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MR. LEVY: | object ?-

MS5. BRI ZILL: And he has been del ayed.

CHAlI RPERSON GRI FFI'S: Ckay.

MR. LEVY: It's hearsay. |It's ?-

CHAI RPERSON GRI FFI S: W're getting a lot of
obj ecti ons.

MS. BRI ZILL: It's not hearsay ?-

COW SSI ONER  HOQOD: M. Chairman, let me just

state ?-

M5. BRI ZILL: ?- because | was at the neeting.

CHAlI RPERSON GRI FFI'S: Wl | 2-

COW SSI ONER  HOQOD: Let me just state for his
obj ecti on.

CHAI RPERSON GRI FFI' S:  Yeah.

COWM SSI ONER  HOOQD: Let me coment on his
objection. At the end of this, | wll be asking for sone nore

clarification from M. Wodl and.

CHAI RPERSON GRI FFI'S:  Ri ght.

COW SSI ONER  HOQD: So V5. Brizill may just
help ne cut to the chase, but | don't know how you're going to
rule, M. Chair. | support whatever you do, but | just want him
to know that I'm going to be asking him some stuff, and you
won't be able to object to it at the end of the case.

CHAI RPERSON  GRI FFI S: Thank you. We don't
guestion that, M. Hood, and |'ve heard the objection on that.
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AS Ms. Brizill is here as a person and testifying, | don't want
to limt what she says in ternms of, she's indicated that she was
at the ANC neeting. | think Board Menbers are know edgeabl e and
experienced enough to realize that we are hearing one person's
testi mony on what happened. And M. Hood has made the excell ent
point, that we will follow up with either witten or sone sort
of docunents that substantiate or refute the testinony regarding
t he ANC.

But let nme also say, and Board Menbers know full well,
we have accepted an ANC report that, although marginally does
come, and will be granted great weight in terms of its support
of this application, and so other things you want to talk to
about the variance test before us?

M5. BRI ZI LL: I will be follow ng up, according
to Ms. Sansone's recomendation, with the Corporation Counsel.

CHAI RPERSON GRI FFI' S:  Uh- huh.

MS. BRI ZI LL: I will be having that conversation
with M. Rigsby.

CHAI RPERSON GRI FFI'S:  Ckay.

MS. BRI ZI LL: I do think that it is a matter that
this Board should be concerned about, because if, in fact, you
have had two wtnesses today to testify in support of the
application, and there is any cloud as regards why they're here,
and why they are supporting it, | think that is a matter that
the Board should be concerned about. But noving on ?-
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CHAI RPERSON GRI FFI S: No. Let me speak to that.
And so, perhaps we will conmment in our deliberation to say, you
know what, it's just so cloudy, let's renpbve them all together.

Let's not deliberate on the Rawlins testinony. ['"'m throw ng
this out as hypothetical. Let's renopve all of that.

Okay. Now we are at a level playing field. We
have an ANC report in support. W have an Ofice of Planning in
support. Are you here in opposition of the application? And if
so, | need you to speak to the variance test, and that will then
be able to be balanced wth, frankly what we're having is
nmounting support for this application.

M5. BRI ZI LL: | am against this application. I
am against this application for a variety of reasons. One,
being the fact that it has the potential to cause harmin the
community because of the |lack of parking, and the potential that
other simlar buildings will be converted to three unit condos.

It is interesting for ne personally that several
of the w tnesses that support this, have thensel ves experienced
a dramatic inpact upon the lack of parking in Colunbia Heights

and on Grard Street.

I am against this application also because | do
not think you should reward bad behavior. Were it not M.
Casey's first difficulty, | mght be nore lenient. But indeed,

I have records from DCRA whi ch suggest numerous stop work orders

at the project.
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MR. LEVY: Cbj ection. She's starting to throw
mud at the Applicant, saying that there are problems in the
past, et cetera, et cetera. | thought we're only dealing with
this hearing here, the facts in this case today.

MS. BRI ZILL: If you would let me finish ny
statenment. At the very ?-

CHAI RPERSON GRIFFIS: A little bit. It needs to
be clear. I mean, |'Il reiterate, but obviously Building Code
violations or stop work would not necessarily directly inpact
the zoning relief. I nean, it is kind of crazy in terns of you
shoul d be getting your zoning relief before you're getting stop
wor k orders, but we've obviously seen why that's the case.

MS. BRI ZILL: No, it's not the ?- you don't ?- if
you would let ne finish ny statenent you would understand why
there was a stop work order. My experience has been that
variances are at the discretion of this Board. The point I'm
maki ng, and why | think it's relevant for this Board to know t he
past history of M. Casey and JFC, is because the granting of a
variance is so discretionary.

The nost recent stop work order occurred ?-

MR. LEVY: Objection.

MS. BRI ZILL: ?- in Decemnber.

CHAlI RPERSON GRI FFI'S: Ckay.

MS. BRI ZI LL: And it was for renoving files from
DCRA, and he was fined $5, 000. That's a fact. That's not ny
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opi ni on.

CHAI RPERSON  GRI FFI S: Okay. But in ?- you're
wel conme to submit that for the record if you'd like, but let ne
clarify two things. First of all, variances are not
di scretionary in this Board. I mean, it is fairly clear the
tests that have to be proven, and so I think I want to underline
that for everybody, that this is not just a matter of opinion,
or in terms of a matter of popularity that variances are
grant ed.

MS. BRI ZI LL: But | think that if you reward bad
behavi or ?-

CHAI RPERSON GRI FFI'S: Wl ?-

MR. LEVY: Objection.

M5. BRI ZI LL: ?- you are going to the detrinent
of public good.

CHAI RPERSON GRI FFI S: Okay. And | hear that.
And |'ve made note of that in terms of negative inpact, and |
appreciate that as your testinony. And you're certainly allowed
to have that as testinony.

Secondly, though, you did indicate that this
woul d, in fact, encourage or sonehow affect other conversions.
The BZA takes cases by a case by case manner. We do not set
precedents. Cases do not set precedents. And each has to cone
up to the variance test or special exception test that the
relief would, therefore, afford. So because of the fact, and
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sinmply put, that this building, if it was granted for sone
reason, went to a three unit, would not mean that the entire
bl ock of G rard would then start, or be able to as a matter of a
right, or be eased in any way actually in conversions of ?- or
into a three unit.

In fact, | think the strong statement from the
Ofice of Planning was well said, in that if this was a shell
that was before them they would probably not have rendered the
same recommendation as approving, as they have today, so what
el se?

MS. BRI ZILL: "Il just make a cl osing statenent,
i f possible.

CHAI RPERSON GRI FFI'S:  That's great.

MS. BRI ZILL: Wthout being interrupted.

CHAI RPERSON GRI FFI'S:  Ckay.

MS. BRI ZILL: Over the course of a nunber of
years |'ve been ?- |'ve appeared before a number of boards and
commi ssi ons. I know that in the Board of Elections, it is a
crimnal offense to ?-

MR. LEVY: bj ection. The Board of Elections is
not part ?-

MS. BRI ZILL: | amnot talk ?-

MR. LEVY: ?- of this hearing today.

MS. BRI ZILL: I am talking about ny personal
background. If you will sit down a minute, M. Levy.
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CHAlI RPERSON GRI FFI S: Al right. Ms. Brizill,
["ll control everybody that's here, and hopefully well, and keep
t hem under control. But, you know, | pride nyself on this Board

running a very civil day and civil cases.
MS. BRIZILL: And that's what |'mtrying to do.
CHAI RPERSON GRI FFI'S:  And | understand that. And
frankly, it is ?- that is part of our regulations. And | can
pull out ?- 3808 | think is the exact cite on that, in terns of

proceedi ngs.

So that being said, if he ?- if there is an
objection, and what I'd |like to do is just give sonme |atitude
Al t hough, Ms. Brizill, you're not a party in the case, you don't
actually have closings, | wll let you sum up your testinony,
and ?-

MS. BRI ZI LL: Because | wasn't able to give ny
testi nony.

CHAI RPERSON GRIFFI'S:  Well, that's an interesting
statement. | have quite a few notes, and there's been quite a

bit said about your testinobny, and in that we do give three
m nutes to persons, ad we are on now close to 23 minutes,
obviously we've had other questions and interruptions. | think
there has been anple time. |If you don't feel that, we can deal
with it. But that being said, let's give a little latitude
We'll get through this, and because we do want to hear from
everybody, and that's the whole reason why we have public
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hearings, is the inportant part of flushing out information, but
?- and | will just state it again, that information that will be
pertinent to the Board in ternms of its deliberations on the
variance case. M. Brizill.

MS. BRI ZI LL: It is ny belief that it should be
pertinent and of deep concern to this Board if, in fact, the
Applicant conmes to you with anything other than clean hands.
And that's sinply what |'m saying. Okay?

I have objections on the nerits of the proposal
but 1 also have objections to this particular Applicant. And
think that his behavior, both in ternms of what was subnmitted to
the record, and now what has been renoved from the record, his
past experience in renovating this building in terms of the
record at DCRA, | think they should be of deep concern, because
I, you know ?- | say that granting of a variance is
di scretionary because you can say yes or no. That's what | nean
by discretionary, and | don't believe that this Board should be
sending a signal, and indeed, that signal will go out to other

devel opers as regards any sort of false letters, any sorts of

paynments.

And | do not have a record in town of nmeking
fal se statements. That | do not have. And | assure you, and
have told M. Casey that | wll see himin Superior Court on

this one, because | am outraged. And |I am concerned ?-

MR. LEVY: | object.
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MS. BRI ZILL: ?- that you, M. Chair, would think
that this is a not relevant matter. Ckay.

CHAI RPERSON  GRI FFI S: I think that's ?- and
frankly, there was an objection in terns of bringing to court.
I had assuned that that was the Court of Appeals on our
j udgment .

MR. LEVY: | mght have assunmed w ong.

CHAI RPERSON  GRI FFI S: And so, that being said,
Board Menmbers, questions of the testinony?

COWMM SSI ONER  HOOD: M. Chair, there were sone
things, in light of what went on, that | thought that ?- at
| east one point that was | able to get out of the testinony of
Ms. Brizill. | would mainly ask if you could ask that she would
supply sonething on the nmerits in witing, because there was
sonmething | was able to obtain.

And also, M. Chair, at a convenient tine | would

like ?- | don't know if we're going to be voting on this today,
because | am not ready to vote. |, personally, am not ready to
vote. | don't know about my coll eagues.

I"m just concerned and curious, even though |
know we have the ANC letter in front of us where they vote 3-2-
2. 1 would like to know what sonme of the issues are, and maybe
we can balance it in our deliberations, and be able to deal with
themin the process.

CHAlI RPERSON  GRI FFI S: Well, | think that's an
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excel lent point. W could ask M. Melcher to send in a witten
analysis of the discussion that happened. Okay. Any ot her
guestions?

Ms. Sansone, need to, obvi ously, gi ve
opportunity for cross examination, do | not?

M5. SANSONE: Yes, M. Chairman.

CHAI RPERSON GRI FFI S: In which case, let ne get
confortable here. You may proceed.

MR.  LEVY: Thank you. I'"'m going to keep this
short.

CHAlI RPERSON GRI FFI'S: Ckay.

MR. LEVY: Ms. Brizill, are you stating for the
record that you see crimnality in the two wi tnesses we had
appear, the two brothers, father and son? Do you see

crimnality?

MS5. BRI ZILL: | don't understand your question.

MR.  LEVY: Are you accusing them of crimnal
activity?

MS. BRI ZILL: I'm saying that the two letters

that were originally submitted in the file are not their true
si gnat ur es. | have their true signatures. They have stated
that it was not their true signatures, so you can draw your own
concl usi on.

CHAI RPERSON GRI FFI S: My ears are getting filled
fromevery direction, and this is the situation, M. Levy. You
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crimnality, and yet you're crossing on it. W upheld a |lot of

t he objections.
MR. LEVY: ['Ill w thdraw that ?-
CHAI RPERSON GRI FFI'S:  Ckay.

MR. LEVY: ?- and ask no nore questions.

CHAI RPERSON GRI FFI'S: Okay. Good. At this tine,

any other questions that we want to bring up? There's been

quite a lot that just happened, and infornmation. There it is

t hen. I think we've gotten through everything except

closing remarks by the Applicant.

f or

Ms. Brizill, 1 thank you for com ng down today,
and | hope we weren't too difficult in trying to get to the
bottom of your testinmony. And | think we have an excellent idea
of what you, in fact, were trying to comunicate over ny

interruptions, and over the objections.

MS. BRI ZI LL: Can | ask what the procedure wll

be next, because the reason why |'m curious is because M. Casey

has already sold the units, and indeed, he has tenants in
bui I di ng al r eady.

CHAI RPERSON GRI FFI S: Ckay. And that would

t he

2.

you know, an issue of that, obviously, would come up with DCRA,

and in fact ?- but that being said, | will, after closings nake
very clear what the rest of the process and procedure will be,
the materials we will be asking for subm ssion. Also, any sort
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of schedul e that we have.
There are two ways that this can go. Cbviously,

we can do a bench decision, or we can set this for decision

maki ng. Deci si on nmaki ngs happen at the first of every nonth.
Today was a special exception to that, and we will go through
all the details on it. So I will turn to the Applicant for

closing remarks at this tine.
MR.  NUNLEY: I"m going to allow the owner, since
this was a personal attack, I'mgoing to allow himto respond.
MR. CASEY: Yes, just in response to the
all egations. During the course of construction of this project,
I was working very closely with the Raw ins. They were the
i mredi ate nei ghbors. There was a |lot of disturbances to the

properties.

Wth regards to this allegation of a bribe, I'd
like to address that with the Rawl i ns being here. In order to
work on my project, | had to cross the Rawins' property with

heavy equi pnent, backhoes to dig on ny property, to dig up water
lines and sewer |ines. The understanding with the Rawl i ns was
what ever damages | did to their property coming across it, |

woul d correct.

Their property is right next to an alley. 1In the
front of ny property there's a like a three ?- four foot,
approximately four foot retaining wall. W had no way of

getting the equiprment up on the job site. The Rawlins, Leon
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Raw ins allowed us to go ahead and cross his property. | told
him 1 would nake all the repairs to it. And we crossed his
property, damaged the yard, the |andscaping. When the backhoe
set down the outriggers it set it down on the side, busted up
his sidewalk, and | told him!| would nmake the repairs to it.

At the sane tinme, the rear of the property
because of the fire danmge, all the rear decks were all
i nterconnected, inter-tied in. And when the fire departnment
came to tear down these desks, not only did they tear down our
deck to get it away fromthe burning building, they also damaged
the Rawlins' buil ding. So | procrastinated, and it took me a
long tine to address the issues and concerns of the Raw ins.

W put an agreenent together, and we item zed the
agreement that | would make the following repairs to their
building as a result of the construction to ny project, and we
assigned values to each line item | believe there was |ike
four line itens, one of which was sidewalk, one was the
| andscapi ng, one was a rear fence that we damaged, and the
fourth item was the rear deck, so we placed values on it. And
if I did not conplete that work within a tinely fashion, they
had the right to use ?- to be conpensated to fix ?- correct the
wor k thenselves, and that's where that is comng from And that
was the understanding. It is in witing, and it clearly states
that it is as a result of a construction damage to their
property. And that's all | have to say on that.
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Wth regarding to these allegations of nunerous
stop work orders, there was one stop work order that was pl aced
on the project. The reason why the stop work order was placed
on the project was when it came to our attention that there was
a zoning issue, a zoning concern regarding the Certificate of
Occupancies, the pernit office, as well as M. Nunley, asked ne
to get them copies of the permt draw ngs. Well, the permt
drawi ngs that we were using ?- the building had already been
i nspected, all the electrical, nechanical, plunbing rough-ins,
and we were at the finishing stages of this property.

The pernmit drawings that we had in the field
whi ch contractors were using, you know, they were nmi ssing pages,
and torn up, and just Ilike a field set of architectural
drawi ngs, they'd been handled in the field. We were asked by
M. Nunley, as well as the city had asked ne to re-pull a new
permt that addresses just the upper two floors, so what | did
was | went down to the Zoning ?- or to the Records Departnent,
pulled a copy of the architectural drawi ngs that they had on
file, and I was naking copies for M. Nunley for his report, and
for his records for this hearing, as well as renmmking copies so
I could resubnmit the drawings in for a new pernmt for the
bui I di ng. I was told by zoning that | needed to re-pull this
permt showing that we're just working in the upper two units,
and | eaving the basenent unit alone. And when | went to go pull
those permit drawi ngs, the copy nmachi nes were down in the Permt
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O fice on the second floor, so we went to another office to go
ahead and get the copi es done.

Because those docunents were renoved, a gentlenan
by the name of Alan, | don't recall his |ast nane.

MR. NUNLEY: Janes.

MR CASEY: James, was informed that | was out
maki ng copi es of the drawi ngs, and he told one of the inspectors
to go up to the job site to look for nme to get the draw ngs
back. Well, in the neantime | had brought the draw ngs back
after we nmmde the copies. And in the neantine, the field
i nspector went out there and placed a stop work order as a
result of the drawi ngs being pulled fromthe job site. And when
| got back they said, "Hey, you're not supposed to pull the
drawings out.” And | said, "Well, we're resubmtting for a new
permt. Here are the drawings", and | reapplied for the revised

permt, and that was it, but that was the reasons behind the

stop work order. And it clearly states that on the stop work
order. It wasn't a result of any other code violations or
anything like that. It was ny fault, pulling the draw ngs and

going to another office to make copies as a result of their
copi er being down. | was not informed of ?- oh, yeah. The stop
order has been released, and we proceeded on ?- we have ?- for
the record, there are not a nunmber of tenants in the building.

Per the D.C. Permt Ofice, | am allowed to sell
one of the units, which is the upper floor. That has net all
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the final inspections, all the code requirenents, and that is
the only unit that has been sold. | am not allowed to proceed
on any further with regards to the basenent unit or the first
floor unit until this has been resolved with the BZA.

CHAI RPERSON GRI FFI'S:  Thank you.

MR.  NUNLEY: As regards the ANC-1B neeting and

M. Wodland's position, | nmet wth M. Wodl and back in
Decenber, | think it was, on the ?- well, we had the hearing on
t he 11”‘, so it was the day before the hearing here. | showed

himthe same application package that | submitted to you back in
Decenber .

The reason that | went to himis that because of
the way this case cane about, nmeaning that JFC had gone so far
into the construction before they found out they could not go
further without this relief, we sort of put the cart before the
hor se.

I cane down here, and | nade application to the
Board with the scantiest application package that woul d nmeet the
rules, so that we could get onto the calendar as quickly as
possible, so that the building would not sit idle in this stage
of construction. And JFC, who had noved forward in good faith,
as | said earlier, could continue with the construction in a
reasonably tinely manner.

Because of the tinme period, we were unable to get
to the ANC as a whole, so | pulled ?- 1 nmade a copy of
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

an

concurrence letters, and | went around to each of the ANC
Conmi ssioners that | was able to contact. Many of them didn't
return phone calls. O hers, the nunbers that were |listed were
not the correct nunbers. | did get to speak with a certain
nunber of them | believe it's four. I, quite honestly, have
forgotten. | would have to ook at the record to know how many

| actually did contact.
M. Whodl and was quite pleased with the project.
| gave him copies of everything | had. He had conplinented us
on being as thorough as we were, and he thought it was a very

good project. He lives in that area, and he signed one of those

letters indicating he had no objection. | didn't ask for
support at that point, because | knew they hadn't polled the
conmuni ty. I just asked if they see anything that m ght be an
obj ect ?- cause themto object. And | got the letters fromall

of the ones that | was able to contact. Each and every one that
| talked to, presented the case to, signed one of those letters.

Now because of the continuance, we decided to go
forward and try to get agreement fromthe full ANC-1B, which we
di d. W went on the first neeting, and because there was
opposition, neaning that ?- not opposition presented at the
case, but there were some phone calls made the night before to
certain Conmi ssioners indicating that there would be sone
opposition, so we said fine. We' || postpone it to allow the
opposition a chance to present their case.
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It was ny fault for assuming that the opposition
m ght have sonething to do with the case. It was personal. It
was | oud. It was very strong |anguage used, and it caught many
of the Conmi ssioners unaware, and | take the responsibility for
that. | should have prepped them but |, again, thought that we
were going to be focusing on the issue at hand as relates to
zoning. And it was then that M. Wodland said oh, no. | need
nore information. | abstain. And that's also the reason that
ot her s abst ai ned.

Now those Commi ssioners that voted positive, |
think one had ?- one was against as | recall. | can't remenber
now. | never actually saw the letter, and it's been quite sone
time since we were before them

CHAI RPERSON GRI FFI'S:  Two opposed, two abstai ned.

MR. NUNLEY: Okay. But at any rate, we had three
menbers ?- the two nenbers that abstained were very positive
about the project until opposition canme in, and they weren't

ready to vote no. But at that point, after that 7?- after the

testimony, they were unable to vote yes, as well. So you can
talk with M. Wodl and. I think he'll verify what 1'mtelling
you here.

CHAI RPERSON GRI FFI'S:  When you say the opposition
canme in?
MR. NUNLEY: Ms. Brizill.
CHAlI RPERSON GRI FFI S: | see. I's there others in
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the community that testified in opposition?

MR, NUNLEY: There was one other gentleman that
came in, and he had a parking concern, but | had done a parking
paper in a lot nore detail than was in the original subm ssion

CHAI RPERSON GRI FFI'S:  Ckay.

MR. NUNLEY: And he was ?- even though he
believed it nmight be desirable, he understood that it couldn't

be, and it wasn't necessary.

CHAI RPERSON GRI FFI S: Good. I think that's
enough said on ANC If you want to focus on other closing
remarks in terns of the variance test, | think that would be

appropri ate.

MR. NUNLEY: All right. Well, we believe that we
have nmet the test for variance. As was discussed earlier, this
is a special situation because of the way it took place. I
agree we wouldn't be before you with ?- feeling so positive if
this were a shell. W would ?- |, personally, having been a
regul ator for many years, wouldn't bring that case to you. The
circunmstances of this case ?- the circunstances that nake this

case unique is the sequence of events that led us to this point.

W know there's no negative inpact on the
surroundi ng conmunity. The property will be in better shape now
than it has been for at |east the past 20 years, and that it
wi || have home ownershi p, whereas before it was rental property,
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transient as ?- well, | won't go to those letters, transient
property. W believe that we've nmet the test, and we would ask
that you grant the variance, and we would ask for a bench
deci si on.

CHAI RPERSON GRI FFI S: Thank you very nmuch. As
we' ve been bouncing back and forth on different issues for this
point all together, Board Menmbers, |'ll give you an opportunity
actually to ask questions of the Applicant at this time, if we
have it. O herwise, let's do discuss what we need in ternms of
pulling this together.

M. Hood has indicated that he's not prepared to
vote today. | would follow, if only one Board Menber felt that,

| think the whole Board will go that way. And | think it nmay be

nore appropriate to set this for decision neking. However, |
will take comments, and maybe M. Hood has changed his nind on
that, and we can quickly poll ourselves here, and | nean
qui ckly.

CHAI RPERSON GRI FFI'S: M. Levy.

MEMBER LEVY: M. Chair, |I'mnot prepared to vote
t oday.

CHAI RPERSON GRI FFI S: Ckay. There it is then.
Let's set this ?- let's talk about what we need to have for
deci sion nmaking. M. Hood, how are you on the ANC? Do you want
to request a letter fromM. Ml cher, the Chairman of 1B?

COWM SSI ONER  HOOD: M. Chair, | was ?- |'m not
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sure exactly BZA. | probably was thinking nore of the Zoning
Commi ssi on. I was trying to get a feel for what the concerns
were so our deliberations ?-

CHAI RPERSON GRI FFI'S:  Ri ght.

COWM SSI ONER  HOQOD: ?- we can have that in
consi deration, because | think the letter that was supplied to
us i s very vague.

CHAI RPERSON GRI FFI'S:  Yeah.

COW SSI ONER  HOQD: And one thing |'ve been
trained to do is to look at ?- when | |ook at the vote, 3-2-2,
there's obviously sonme uncertainty. There's obviously sone
concern, and | just wanted to know specifically what the concern
was before we go on final decision. And also, Ms. Brizill, I'm
sorry. I was about to say MIler, excuse ne. Ms. Brizill had
sonme issues that were ?- and |I'm not tal king about the issues
that's not in the jurisdiction of this Board. |'mtalking about
the issue that was in the jurisdiction of this Board dealing
with public detrinment. I would like to get that from her, if
she doesn't mnd submitting something in witing for our
deliberation. Oher than that, M. Chair, I'm ?- next decision
nmeeting |I'Il be ready to vote.

MEMBER LEVY: M. Chair.

CHAI RPERSON GRI FFI' S:  yeah.

MEMBER LEVY: Just to add to M. Hood's renarks,
I would ?- if we're going to request sonmething fromMs. Brizill,
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I would caution that it be directed to the variance tests
specifically.

CHAI RPERSON GRI FFI S: No, | t hi nk that's
appropriate. If that is submitted actually ?- and it will need
to take enough tine that the Applicant can actually respond to
it also, which does not put us at March 5" I don't ?- or is 5"
a decision nmaking closest? It does not put us there. It

actually puts us then in April

MEMBER ETHERLY: M. Chair.

CHAlI RPERSON GRI FFI S: I would ?- |I'm sorry, M.
Et herly. Let me just say this while we're |looking at
information to be put in, and then schedule. | think we need to

be aware of what's been testified today, and that is that this
building is 70 percent conplete, and then setting it off for
anot her nmonth and a half, in that a |ot of the inpact that we're
tal king about is the degree at which this has progressed. So
whet her ?- just anything definitive | think would be inportant

for this project.

COWM SSI ONER HOOD: M. Chai r man, can I
interrupt?

CHAI RPERSON GRI FFI'S:  Yeah.

COW SSI ONER  HOQD: I know | wll personally be
back here on March the 12'". If you want to do a special public
nmeeting.

CHAI RPERSON GRI FFI'S: COkay. You know, because we
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like to accommpdat e our Zoni ng Conm ssioners.

COW SSI ONER HOOD: Wl |, thank you.

CHAI RPERSON GRI FFI S: Commi ssi oner Etherly, we
i nterrupted you.

MEMBER ETHERLY: That's okay. Thank you very
much, M. Chair. |, too, probably would not have been prepared
to issue a bench decision in this matter. A nunber of questions
have been rai sed. Along the lines of a specific request, |
think it probably would be helpful if M. Casey ?- it would be
hel pful, perhaps, to get a copy of the agreenent that you
alluded to involving the Rawins and the understanding that you
have with regard to damages to their property as a result of the
access issues for your equipnent.

That strikes me as being an understandable

agreenent, but | think it would be useful. You know, once
again, some issues have been raised through M. Brizill's
testi nony. I don't necessarily request that agreenent as an

outgrowt h of that testinmony, but | think it would be helpful in
terms of just kind of clarifying relationships, so that would be
hel pful, M. Chair, M. Casey and M. Nunley.

That being said, | think it also definitely would
be useful to get sonme clarification fromthe ANC as it relates
to their deliberations, and sone of the issues that they had
consi der ed. "Il leave it there. Thank you very nuch, M.
Chai r man.
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CHAI RPERSON GRI FFI S: Thank you, M. Etherly.
Any ot her? Okay. So it looks like we ?- this office wll
request a clarification letter from M. Melcher on, as M. Hood
has stated, the zoning issues discussed in opposition, and in
favor at the ANC. And | would ask you, M. Nunley, also just to
make contact with M. Melcher to support that, and ?- not

support it, to request that so that we have duplicate requests

so that we might get that in a tinmely manner. We will give you
the dates that that will be requested.
Ms. Brizill, is it acceptable to you to submt

something in witing based on your testinmony for the variance
case in this? Geat. And we will give you the dates on that.

The agreenent letters can be subnitted into the
record, and have | mi ssed anything?

COW SSI ONER HOOD: M. Chair, also ?-

CHAI RPERSON GRI FFI'S:  Yeah.

COW SSI ONER  HOQD: ?- 1'd just like to add to
the ANC piece, which |I think is inmportant, is if M. Wodl and
had a single nenber district neeting with his constituents, if
he could just let us know whether he did or not.

CHAlI RPERSON GRI FFI'S:  You know, M. Hood, | agree
that there's an awful lot of information we ?- however, | don't
want to set an administrative procedure for this Board to go in
and investigate an ANC report. We give a very hard tine to ANC
Menbers putting in, one, the correct report. Two, the correct
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informati on on the report. And three, put it in on tinme, and we
have that in this case. And I'm asking for further
clarification, because | think one of the things that's |acking
in this is actually the discussion on the zoning issues. But |
don't know if it's appropriate for us to go out and poll, or ask
t he Single Menber ANC Conmi ssioner.

COW SSI ONER  HOOQD: M. Chair, let ne just say,
that's a four year history | have.

CHAlI RPERSON GRI FFI'S:  Yeah.

COWM SSI ONER HOOD:  Even though | know | ongevity,
like | say, has its place, that is very crucial to ne, because
one of the things that this office when | first cane on the
Zoni ng Conmi ssion had an issue with was public notice.

CHAI RPERSON GRI FFI'S:  Ri ght.

COW SSI ONER HOOD: And nmaking sure that people
are notified of the issues that are going on. And | need to
know personally before | nobve ?- that's a standard, basically a
standard question | ask constantly. And | think anyone who
attends Zoni ng Conmm ssion neetings regularly ?-

CHAI RPERSON GRI FFI'S:  Ri ght.

COVMM SSI ONER HOOQD: ?- and BZA, know that that is

a question | ask. That's one of ny standard questions, so |
have not devi ated. If it's supplied to nme, that's fine. | f
not, then | still will be able to deal with it. But if it's in

your discretion that we not investigate and go into that, then
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that's fine. Unfortunately, M. Wodland is not here, because
woul d have been able to ask hi mnyself.

CHAI RPERSON GRI FFI S: Ri ght . Exactly. And
that's what | was going to indicate.

COW SSI ONER HOOD: But if you will advise not to
do that, | have no problens in not doing it. I"I'l make ny own
2

CHAI RPERSON GRI FFI'S:  Well, why don't we do this.

" mthinking nmore procedurally and semantically how we do this.
VWhose burden is it to get M. Wodland's correction, or letter
whatever it is? And | have the answer to ny own question.

I would suggest that we in the request to M.
Mel cher to evidence or flesh out the discussion of the ANC, and
M. Melcher contact M. Wodl and, and incorporate whatever M.
Whodl and's answer to the question of whether a Single Mnber
District Meeting happened. And then | think that's a preval ent
piece. | guess we can give M. Wodl and an opportunity to al so
wite something in terms of his deliberation on it. Wuld that
be appropriate?

COWM SSI ONER  HOQOD: Let me just say this. It's a

sinmple yes or no answer. |f he doesn't provide that to us, then
we can nove forward. If he does, then | think that would be
great.

CHAI RPERSON  GRI FFI S: Okay. Fabul ous. el |,
that's clear. Dates, why don't we talk ?- the schedule we're
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| ooki ng at. I's March 12'" available at 9:00? First of all,
Applicant, is that a date that works?

MR. LEVY: Yeah, that's ?- absolutely, yes.

DI RECTOR KRESS: O course, the Applicant doesn't
have to be here for that.

CHAI RPERSON GRI FFI'S:  No, exactly. No.

DI RECTOR KRESS: That is actually only two weeks,
we as Staff would just point out, which means that February 26'"
woul d be when we would need to receive the information that
you' ve requested both from Ms. Brizill and from the ANC And
then they would have until March 5" to respond to each other's
filings, because March 12" is then the followi ng week, so |
just wanted everyone to realize that's a very tight schedule.
It's basically seven days, seven days to respond to the

information that you are requesting. And yes, we are open the

nmor ni ng of March 12m, to have a Special Public Meeting at 9

a.m
CHAI RPERSON GRI FFI'S:  Ms. Brizill?
MS. BRI ZILL: | can't made that deadline.
CHAI RPERSON  GRI FFI S: Can you cone up for a
second? You indicated you can't made that deadline. Can you

just tell us alittle bit why?

MS. BRI ZI LL: First of all, 1'm going to be out
of town part of the time. And plus, |I'mstarting a new project
that will take nme out for an additional week in that period of
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time, so | can do the best | can before |I have to go out of
time, but I ?- I won't even be here on the 5m, and | cannot get
the submission in. | just can't do that quick turn-around.

CHAI RPERSON GRI FFI S: VWen do you |eave town?
How much tinme do you have to put together your piece?
MS. BRI ZILL: Ms. Kress said that ny initia

subm ssi on woul d be due next week?

CHAI RPERSON GRI FFI S: Well, how soon could you
get it in? That'll set the rest of the schedule.
MS5. BRI ZILL: I need at |east ?- because ny

project starts in the next couple of days, and it's sonething
that's al ready been put off ?-

CHAI RPERSON GRI FFI S: Well, let ne say, other
proj ect, although that's a concern of our's, | nmean, we have ?-

MS. BRI ZILL: It's work.

CHAI RPERSON GRI FFI' S:  Pardon nme?

MS. BRI ZILL: It's a work project, for which | am
goi ng to be going out of town.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. COCHRAN: Excuse ne, M. Chair.

CHAI RPERSON GRI FFI'S:  Yeah.

MR. COCHRAN: This pertains to M. Hood' s

qguestions about M. Wodland in particular. | believe that he
wor ks ?- excuse ne. I forgot that counsel had noved. Never
mnd. | was thinking he worked right upstairs.
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MEMBER LEVY: M. Chair.

CHAI RPERSON GRI FFI'S: M. Levy.

MEMBER LEVY: Can | nmmke a suggestion?

CHAI RPERSON GRI FFI'S:  Sure.

MEMBER LEVY: That is, that ?- and correct me if
"' mwong, other Board Menbers, but nmy understandi ng was that we
were asking M. Brizill to ?- giving her an opportunity
restructure the testinony that she's already put together

CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER LEVY: And to put in witing those
portions that are relevant that she feels perhaps she didn't get
out orally today, so we're not asking her to prepare new
information, | wouldn't think.

CHAI RPERSON GRI FFI S: Ri ght . No, and | think
that's an excellent point. And that's what |I'm trying to get
to, as how long, Ms. Brizill, do you think you need to do that?

Basically, it's typing up, | would understand, your notes for
today's testinmony.

MS. BRI ZILL: Well, according to M. Kress, it
woul d be due next Tuesday, the 5.

CHAI RPERSON GRI FFI S: No, but |'m asking you how
long it would ?-

MS. BRIZILL: By the 12"

CHAI RPERSON  GRI FFI S: Could you do that in the
next two days?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

103

MS. BRIZILL: No. | could do it by the 12"

CHAI RPERSON GRIFFI'S: By the 12'".

MS. BRI ZILL: Yes.

CHAI RPERSON GRI FFI S: So you're |leaving town now
for your project?

M5. BRI ZILL: I'"'m leaving town, comng back,
| eaving town again. But, | nean ?-

CHAI RPERSON GRI FFI S: VWen do you |eave town
first?

MS. BRI ZILL: Thursday.

CHAI RPERSON GRI FFI S: You couldn't get this done
by Thur sday.

MS. BRI ZI LL: It's my understanding, Ms. Kress,
that ny subm ssion would be due on the 5", Counter-response is
due on the 12”‘, and the hearing on the 26'"?

Dl RECTOR KRESS: The hearing was the norning of
the 12'",

CHAI RPERSON  GRI FFI S: And actually, it's a
nmeeting. We're not having a hearing on this.

Dl RECTOR KRESS: It's a neeting. I'm sorry, a
meeting which | ?-

MS. BRI ZI LL: Oh, okay. | nean, response is due
on the 5"

DI RECTOR KRESS: Yes. Basically, there's only
three weeks between now ?- if the 12'" is set as ?- at 9 a.m as
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the Public Special Meeting, then we need that information a week
before, which is March §h, and that's when all responses have
to be in, which neans all filings have to be in the 26'" goi ng
backwar ds.

CHAI RPERSON  GRI FFI S: well, | think M. Levy
brings up a point ?-

MS. BRI ZI LL: "Il try to do the best | can. | f
you're set on this schedule, I'lIl try to ?- | just can try to do
t he best | can.

CHAI RPERSON GRI FFI S: Well, I'll mke it easier
for you. M. Levy brought up an excellent point, that we're not
asking for new information. |In fact, we will not necessarily ?-

I would ?- well, let's do this. W won't accept new
i nformati on, but what we're |looking for is a concise subnitted
statenment on the testinony given today.

I would then indicate that we would not need any
sort of response fromthe Applicant, although we could give them
a shortened tinme for a response on that, and cut down on that.
So if we look at having submission ?- Ms. Brizill's subni ssion
due in a week and a half, what dates are we at?

MR. LEVY: We'll take the sanme day. I think we
know that ?- we know what's going to be said.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. LEVY: And we'll go along with the 57 we'l
submit it the same tinme.
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CHAI RPERSON GRI FFI'S:  That's hel pful. Thank you.

DI RECTOR KRESS: Well, that's what we would
expect, is that all subnmttals would be in on the 5" The 12"
is what would ?- I'm sorry, was the 26'". It just leaves only a

few days then for a response fromthe parties to what has been
submtted. Just so everyone realizes they' ve cut down ?- you've
basically given two weeks for the base submittal, and to hear
and make the decision on the 12m, it only gives them a couple
of days to respond, all of the parties to respond one to
anot her.

CHAI RPERSON GRIFFI'S: Right. WlIl, we don't have
parties in this, which is why we're kind of bestowing a |arger
position on sone of this.

DI RECTOR KRESS: Ckay.

CHAI RPERSON GRI FFI S: And | think we're going
wel |l out of our way to acconmpdate a person's testinony today,
and get this witten. And | would do this. Can you respond to
submi ssions within three days?

MR. LEVY: Yes.

CHAI RPERSON GRI FFI'S:  All right.

DI RECTOR KRESS: That takes care of it. Thank
you.

CHAI RPERSON GRI FFI'S:  So we're done with that.

COW SSI ONER HOOD: M. Chai r man.

CHAlI RPERSON GRI FFI'S: M. Hood.
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COWM SSI ONER  HOOQD: I know we're done with it,
but I think ?- the only thing at least that | was |ooking for,
and | don't know &out ny coll eagues. Ms. Brizill nentioned

sonmet hing about public detrinment, and she was not able to
conti nue. That's all |I'm |looking for. That shouldn't be a
whole lot, | don't think.

CHAI RPERSON GRI FFI'S:  Ckay.

COW SSI ONER  HOQOD: But | wanted to hear her
comments in witing.

CHAI RPERSON GRI FFI S: Okay. Well, M. Hood, and
I would not agree with you. I think she was able to continue,

and actually give us what the negative inpacts were. But you

saying that, | think it needs to ke reiterated, which is why
that's exactly what we're tal king about. In fact, Ms. Brizill
gave testinmony on negative inpact regarding the parking. She

gave indication of other conversions to three units in the
nei ghbor hood. She al so gave indication that the negative inpact
woul d be rewarding bad behavior, and it would signal devel opers
?2-

COVM SSI ONER  HOQOD: Vell, M. Chair, let ne
rephrase that. In a snoboth way it was not given, and nmaybe |
may have m ssed sonme of it.

CHAlI RPERSON GRI FFI S: Good, and | appreciate
that. And that's why | think we can get that done. You don't
need to stand to speak, but go ahead, M. Levy.
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MR. LEVY: Two minor points. Can we have it
hand- del i ver ed? Require her to hand-deliver anything she
produces to get it to us quickly?

CHAI RPERSON GRI FFI S: Wiere would she be hand-
delivering it?

MR. LEVY: M office.

CHAI RPERSON GRI FFI S: And where is your office?
| nmean, is it downtown?

th

MR, LEVY: 19 and K

CHAI RPERSON GRI FFI'S:  19'" and K.

MR LEVY: O we'll pick it up. We'Ill pick it up
at her car. You can do it, | don't care, but if we only have
t hree days, we have ?-

CHAI RPERSON GRI FFI S: Exactly. WE' ve got to cut
this quick. Ms. Brizill, in that there is great indication of
the flexibility on the Applicant, could you fax this as soon as
it's done, or ?-

MS. BRI ZI LL: I can fax it or hand-deliver it to
M. Levy. | cannot get out to Del nmoine (phonetic) where M.
Casey's office is.

MR, LEVY: [I'Il take it.

CHAI RPERSON GRI FFI S: Good. Okay. That sounds
great.

MR. LEVY: Second issue is ?-

CHAlI RPERSON GRI FFI'S:  Yeah.
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MS. BRI ZI LL: Are we tal king about March the 5"

now for the subn ssion?

CHAI RPERSON GRI FFI S: W're talking about as

qui ckly as possible, and no later than ?-
DI RECTOR KRESS: March 5'".
CHAI RPERSON GRI FFI'S:  March 5'"
MR. LEVY: | have one other question.

CHAI RPERSON GRI FFI'S:  Yeah.

MR. LEVY: WIll the Chair take the position that

M. Wodland should not be approached by the parties to this

matter. Let him have clean testinony. Watever he's going to

say, he's going to say, but |I'm afraid that he's going to get

barraged by people, and | don't think it's ?- | think he should

just be ?- whatever he says, he says.

CHAI RPERSON GRI FFI'S: Al right.

MR. LEVY: And | don't really want to have him

tainted by either one of us.

CHAI RPERSON  GRI FFI S: Ri ght . And indeed, and

that's why | kind of wanted to get it to M. Melcher who woul d

be the Chair. | mean, it gets to be a delicate issue, and that

is that the ANC is a party in this case. So frankly,

if the

Applicant speaks to them it is ex parte communication, and that

is a very difficult piece, so | would suggest, and |

that's well said, that both Ms. Brizill and the Applicant

t hi nk

do not

talk to M. Wodland in terns of influencing on this application
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anything that he needs to submt. The contact will be nmade to
M. Melcher to contact M. Wodl and, to please just indicate yes
or no, whether there was a Single Menber District Meting on
this, and then to espouse any sort of issues that may have cone
up during that neeting.

MS5. BRI ZILL: M. Chair, could | amend your
adnmonition to include not only conversations with M. Wodl and,
but any correspondence in terns of sending letters or checks, or
anyt hi ng el se.

CHAI RPERSON GRI FFI S: That's an interesting jab,
Ms. Brizill, but we're not, frankly, that naive on this Board.
I think ex parte conmunication covers it; and that is, any sort
of conmuni cation, whether it be witten, or in person, or phone,
or sales on yachts, or whatever it is that's involved. So that
bei ng sai d, anything el se?

Let's have Staff reiterate the conplications that we've
establ i shed today.

MR. HART: Submi ssi ons, March the 5", Responses
March 8" Deci si on, March 12'", The decision will be at a
Speci al Public Meeting at 9 in the norning. All right?

CHAI RPERSON GRI FFI'S:  Thank you.

MR. HART: Everybody agree with that?

MS. BRI ZILL: Yes.

MR. LEVY: Yes, we do.

MR. HART: Ckay.
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CHAI RPERSON GRI FFI S: Okay. Everyone clear.
Dates, responsibilities? |If | could get an acknow edgement t hat
everyone is clear.

MS. BRI ZILL: Yes.

MR. LEVY: Yes.

CHAI RPERSON GRI FFI S: Fabul ous. Thank you all
very rmuch. | appreciate seeing you this norning. And we have
one final case in the norning.

DI RECTOR KRESS: Before we go there, who contacts

M. Melcher? 1Is that ?- do you wish Staff to do that, and ?-

CHAlI RPERSON GRI FFI S: Yeah, | think we can take
t hat up.

DI RECTOR KRESS: ?- inform M. Melcher of ?-

CHAI RPERSON GRI FFI S: Yeah. This office will do
t hat .

DI RECTOR KRESS: All right.

CHAI RPERSON CRI FFI'S:  What | had indicated to the
Applicant, that they could nake that contact and just ?- but |
think it's cleaner if we do it, and it's all done.

DI RECTOR KRESS: Yes, | think so too.

CHAI RPERSON GRI FFI S: | just wanted to ?- and we
wi ||l enphasize to M. Melcher the expedi ency which we need this.
O course, give ne him our schedule and date. So thank you,
Ms. Kress. Anything else?

DI RECTOR KRESS: No. Thank you, sir.
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CHAI RPERSON GRI FFI S: G eat . We have one nore
case in the nmorning. Thank you, M. Levy. And | would suggest
that we take a ten mnute recess just to stretch our |egs here
for a nonent.

(O f the record 12:00 - 12:10 p.m)

CHAI RPERSON GRI FFI'S:  Ckay. We are back.

SECRETARY  BAI LEY: M. Chai r man, this is
Application 16826 of City Gate, pursuant to 11 DCVR 3104.1, for
a special exception to permt church programs under Section 216
in the SSH R-1-B District at prem ses 5917 16'" Street, N W,
Square 2724, Lot 9.

All those persons wshing to testify, please
stand. And could you please cone forward, if that's okay.

W TNESSES SWORN:

SECRETARY BAI LEY: The Applicant nmay have a seat
at the table. M. Chairman, you had correctly stated at the
outset that there is a prelimnary matter concerning the
announcenent or advertisenent for this project.

It was not advertised under Section 1553.2,
That's the 16'" Street Overlay District Rules that apply, and
this decision is needed concerning whether that needs to be done
at this point, or a later point. And just briefly, while I'mon
prelimnary matters, the Ofice of Planning filed two reports.
The | ast report does recomend denial of the application. ANC
also is reconmending denial of the application, M. Chairnman,
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CHAlI RPERSON  GRI FFI S: Thank you, Ms. Bailey.
Okay. And | would add a prelimnary matter. W need to ?- we
have a prelimnary matter of a fee waiver in this, if I'm not
m staken. So first, let's talk about advertising of this.

Section 1553.2 does deal with the 16" Street
Overlay that was not properly advertised for. However, Board
Menbers, | would contend that the fact of the issues at hand
were advertised. There is note and discussion in the case file
regardi ng the 16'" Street Overl ay. And | believe the ANC even
addresses, and | can find that to reiterate, but other conments?

MEMBER LEVY: I would agree, M. Chair, it
appears clear to ne that the issues have been addressed. And
it's clear that the ?- that fol ks understood the way the project
was advertised, and the nature of the project.

CHAlI RPERSON  GRI FFI S: Ckay. And  just to
underscore the fact that we do take very seriously the
advertising of this, because we find often, or npbst often, in
fact, that the way people find out about projects is by our
signs that are posted. Although they may receive a letter from
this office indicating such, it doesn't get as nmuch attention as
t hose do.

Any other concerns? Okay. I think we can
proceed then, and go to the fee waiver. M understanding is
that you asked for a fee waiver on this. Actually, you can turn
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on your mke and just introduce yourself. | wll be addressing
you.

MR. BERGFALK: M. Chairman and Menbers of the
Board, | am Lynn Bergfal k, the Executive Director for City Gate,
and pl eased to have the opportunity to present our application.

CHAI RPERSON  GRI FFI S: Good. Thank you, M.
Bergfal k, and wel cone this afternoon. You had requested a fee
wai ver on this?

MR. BERGFALK: Ri ght . W're a small non-profit
church related ministry with limted funds, and woul d appreciate
relief, if that is possible.

CHAI RPERSON GRI FFI'S:  Okay. And | have had quite
an extensive amunt of information given to ne in order to
assess this. The first issue, let me go to those that would be
exenpt from or the fee would be waived, would be for the
Nati onal Capital Pl anning Conm ssion, ANCs, and lastly, it would
be Citizens Associations, that are associations created for
civic purposes and not for profit. Now you do attest to the
fact that you are a 501C3 non-profit.

MR. BERGFALK: Yes.

CHAlI RPERSON GRI FFI'S:  However, the caveat on that
is the rulings that have come down, that that is waived during
appeals to this Board, and not applications. And | believe, and
let me try and find the cite. And then, actually, I'mgoing to
ask Ms. Sansone just to ?- who is our Corporation Counsel

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

114

representative today, to give nme a little nore detail on the
background of the fees. And let me, while she's pulling
t oget her what she needs to tell us, Section 3181.3, and | would
just let you know this, that obviously, the Director ?- Ms.
Kress who was out, sets the fee, and the fee |evel. And any
application of the fee schedule set by her can be appealed to
this Board, and | guess that's essentially where we are,
actually, if we junp into that.

MS. SANSONE: M. Chairnman, yes. That's ?- the
fee issue is taken up as a prelimnary matter at the hearing
Two years ago, the Ofice of the Corporation Counsel undertook
an exhaustive analysis of the Board's fee authority, how it set
its fees, and whether there was any ability to grant waivers or
exenptions, and what ?- where we ended up was that in 1994, the
Board had adopted the current fee rules that are in place, and
it had indicated specifically in its rule making that the fee
exenption for citizens associations, and associations for civic
purposes and non-profits actually only apply to cases where
those organi zations are appealing an adverse decision of the
Zoni ng Adm ni strator.

At that time, we also concluded that the Board,
if it chose to in the future, could adopt rules providing for
wai vers, or exenptions, and other circunstances involving non-
profits. But that until it had actually adopted rules that set
some procedures, and standards, and criteria, we advised agai nst
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granting any waivers or reduction in fees because there would
not be a process in place to guide that decision making, or
standards that could be applied.

There is potentially difficulty if the Board is
faced with the ad hoc request to reduce its fees, and doesn't
have a nechanismin place to evaluate that, so we concluded the
Board, until it adopted such rules, did not have the authority
or ability to process requests for waivers or exenptions in
ci rcunst ances other than what is currently set out in the rules,
which you had referred to the NCPCs, and the ANC, and the non-
profit citizens associations when they're appealing a Zoning
Admi ni strator's deci sion.

CHAI RPERSON GRI FFI S: Ckay. Board Menbers, any
questions of Corporation Counsel? Basically what she's
indicating is that we don't have the process, the rule making
has not been established for us to grant a waiving of fees at
this tine. Is there any other clarification you need on that?
Yeah, M. Hannaham

MEMBER HANNAHAM Does that nean that we can

still go forward?
CHAI RPERSON GRI FFI S: Yes. It ?- ny
understanding, we can clearly go forward this case. VWhat we

cannot do is actually grant a fee waiver.
MEMBER HANNAHAM  Ckay. | understand.

MS. SANSONE: Yes. That's correct.
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MEMBER HANNAHAM  COkay.

CHAI RPERSON GRI FFI S: Anything else? Any other
guestions? M. Bergfalk, is that clear to you?

MR. BERGFALK: | understand.

CHAI RPERSON GRI FFI' S:  Ckay.

MR. BERGFALK: And I appreci ate your
consi derati on.

CHAI RPERSON  GRI FFI S: G eat. And thank vyou.
Okay. In which case that takes care of prelinmnary matters.

Staff, are there any other prelimnary matters that you' re aware
of ?

SECRETARY BAI LEY: No, M. Chairman.

CHAI RPERSON GRI FFI S: Great . M. Bergfal k, you
don't have any prelimnary matters in this case other than the
request for a waiver.

MR. BERGFALK: Ri ght.

CHAI RPERSON GRI FFI'S: Is that correct?

MR. BERGFALK: Ri ght.

CHAI RPERSON GRI FFI S: Very well then, we can

begi n.

MR. BERGFALK: All right. Thank you.

CHAI RPERSON GRI FFI'S:  Thank you.

MR. BERGFALK: A little overview nay save tinme in
the long run. I'm a pastor for 15 years, have lived in the

District during that tinme, and just |last Friday becane a
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homeowner in the District. And the key thing was convincing a
bank to | oan us enough noney to buy property. It didn't matter
if I was Baptist, or Buddhist, or young, or old. | didn't have

to get any permission fromany ?- from our neighbors. W bought
it.

Now that's a little different. I understand the
difference in the property that we're buying at 5917 16"
Street, but five or six nonths ago we thought this was a fairly
straight forward real estate transaction. And | nmention this at
t he outset because twice in the |ast two weeks, | have been told
we made a mstake because we didn't talk to neighbors, or at
| east certain neighbors before we bought the property. And |
just want to nmke sure as we start that everyone knows we have
done our best with this.

I had confidence that the procedures laid out in

the regulations and so forth would be sufficient in ternms of

notification and all of that, but | did apologize to the folks
who raised that concern. | hadn't realized | needed to do that.
| explained | intended no disrespect, and that | had been

terribly busy during the summer overseeing canps for 100 inner
city Kkids. None of that has to do with the property up there,
but we have done the best we coul d.

CHAI RPERSON GRI FFI S: And you were also |ooking
for real estate.

MR. BERGFALK: Yeah.
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CHAI RPERSON GRI FFI S: And that brings to mind,
can you just give ne your hone address now?

MR. BERGFALK: Oh, sure. M hone address is 3568
Brandywi ne Street, N W

CHAI RPERSON GRI FFI S: What ward are you buying
in?

MR. BERGFALK: In Ward Four. And |I'm quite
famliar with that neighborhood actually, because my son |ives
in Ward Four, and has for several years.

CHAI RPERSON GRI FFI' S:  Ckay.

MR. BERGFALK: I'"ve played basketball with him
over in the Hamlton recreation courts, and the Ford DeSteven
(phonetic) courts.

CHAI RPERSON GRI FFI'S:  Good. Thank you.

MR. BERGFALK: Okay. No one, not even the Zoning
Administrator told us about the 16" Street Heights Overlay.
Al though |'m prepared later in ny presentation to address the
requi rements of the Overlay, and | believe with relief on the
parking, that we certainly neet those requirenments, but | want
to begin with this very sinple note.

First, we believe we neet the burden of proof
needed for the approval of our application. And second, the
purchase of this property involves an ordinary and reasonable
process of people of good will acting in good faith. W tried
hard to understand and fulfill the requirements established by
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the District of Colunbia, and | personally remain under the
conviction that the mandated process with its various
requi renents for notification is an adequate one.

I do need to give a Ilittle background. OQur
organi zati on needed housing for volunteer staff, plus a place
where we could have neetings and religious services for snall
groups. W wanted a facility that also would allow us to do
smal | scal e nei ghborhood oriented programs |like tutoring kids
after school .

St. Luke's Serbian Othodox Church is |ocated
just off the intersection of two arterial streets, Mlitary and
16'". It was a | arge detached three story brick house converted
into a church and rectory, and it had not been used as a private
resi dence for decades. There were worship and neeting areas
downstairs, and in the basenent, and then |iving accommpdati ons
upstairs, and this is exactly really what we needed. So here
was a church property with a valid Certificate of Occupancy
whi ch had been outgrown for St. Luke's, but ideal for our needs.
We thought, and still think it's a win-win for everyone.

Selling the property allowed St. Luke's to npve
to larger facilities and benefitted the nei ghborhood by reducing
traffic and parking. Qur use would be less intensive wth
nm ni mal parki ng needs, and would be conpatible wth a
resi dential neighborhood. I nean, this is not a hal fway house,
or sone programthat would be disruptive or objectionable to the
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comunity.

I did check in advance with the Ofice of Tax and
Revenue to make sure City Gate and this property would qualify
for tax exenption. VWhat neither City Gate or St. Luke's
realized was that we wouldn't be able to use the existing C of O
wi t hout a special exception. And | made several trips to DCRA,
and a lot of phone calls, and | had a very difficult tine
finding out how to proceed as a church related ministry that
didn't seemto easily fit the existing categories. Finally, in
Novenmber we got a letter of refusal that directed us to the BZA
where we were advi sed that one of the sections identified by the
Zoni ng Administrator for us to seek relief under did not apply,
and so we left our application on hold until after Christnas,
and then allowed it to go forward under Section 216, which we
under st ood was adequate for what we were seeking.

And as soon as this process noved forward, we
followed up on the information then provided to us, and called
both the ANC and the 16'" Street Hei ghts Civic Association. And
| officer this summary in advance to | et you know at every point
that we have tried to the best of our know edge and ability to
conply with whatever is required.

Not having the financial resources to hire a
zoning attorney or a planning expert to do this work for us, we
did the best that we could. And it's difficult to go five
nmonths without being able to use this facility that we have
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pur chased. And |'m grateful for the opportunity to be before
you today. Oh, I'msorry. | left ny picture in the back. I'm
going to show you a picture of the house. |'ve got several

here.

SECRETARY BAI LEY: Sir, if you show us those
pictures we will need to keep them

MR. BERGFALK: Ckay. That's fine.

SECRETARY BAI LEY: Okay.

MR. BERGFALK: Yeah, they're for you. There are
two pictures. I want to start with this one. This is the
property, and you can see immediately with the large cross on
the second story, and the church board in front that this is an
institutional property, and has been so used for nmany years.

The existing Certificate of Occupancy to St.
Luke's Serbian Orthodox Church is for a church and rectory
seating less than 75 persons. The real estate fact sheet that
we had first seen nmentions the Certificate of Occupancy for the
chapel. The public record which we got when we |ooked at this
property, identifies the property use as religious and the |and
use as institutional.

St. Luke's bought this property in 1974, but ny
understanding is that it already had been for a nunber of years
converted to institutional use. And | did find out that it was
deeded to the Anerican Board for Mssions to the Jews in 1957
so we know that goes back at |east 45 years. And | have been
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told that it was used ?- it had some use for the Peruvian
Enbassy prior to that, but I'm not able to docunent that. It
seens to be oral history.

It was on the market for 90 days before we
succeeded in arranging financing, and putting a contract on the
property. W were able to buy it for 80 percent of what it had
originally been listed because ?- and | ast week when the hearing
was postponed, | did have a nmenber of St. Luke's who was here
who would have told you that the reason they sold it to us for
that anmount is they had no offers from people who wanted it as a
private residence, although they had people who cane through,
and even brought contractors and architects. And the unani nous
conclusion was that ?- at |east of those folks was that it was
too expensive and too inpractical to convert this building back
in sone cases, nmaybe several hundred thousands of dollars. So
want to make it clear that the application before you involves
the continuation of an existing use.

It is not the conversion of a residential
property to non-residential use. Qur wuses would be very
parallel to what the church made of it, with the difference that
we would not have a | arge nunber of people driving every Sunday

or on special occasions into this facility.

Had we not bought this property, | think it is
reasonable to assune that St. Luke's would still be there, and
you would still have all of the ?- and people basically in the
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community have been very positive, when | have spoken to them
about St. Luke's, but | do recognize that there was a |ot of

parki ng pressure. They sonetines had as many as 150 people for
speci al events, and then they would be out on the lawn with | oud
speakers and so forth. Now I didn't hear anyone conpl ai n about
that, but | do know that the church had outgrown the facility.

And we actually thought that this is again a win-win. They're
able to nove out to larger ?- to a larger facility, relieve sone
of those congestion probl ens.

Qur use would be nuch less intensive, and again,
if they had sold it to sonmeone other than us, it probably would
have been another church, so you'd still be back wth those
ot her issues.

Had this been a single famly residence, we
woul dn't have bought it. We couldn't have afforded it, nunber
one. | do know enough ?- | may not have known enough to talk to
nei ghbors in 16'" Street Hei ghts to get pernission before we
bought the property, but | do know enough that | would not try
to convert a residential building for institutional purposes.
We thought we were buying a church building that we could use
for mnistry that was very conpatible with the nei ghborhood, and
I think we can denonstrate that that, in fact, is the case.

This is about as low tech a presentation that
you' ve probably ?- I've got four pictures.

CHAI RPERSON GRI FFI'S:  That's what we're used to.
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MR. BERGFALK: Okay. And a puzzle piece, and |I'm
very serious about this as a part of my presentation, because by
itself it's inpossible to understand what this piece neans. But
if I show you the box, | could tell you imediately by | ooking
at this picture where this particular pieces goes. And | want
to suggest when we cone to our city and we talk about
nei ghbor hoods, that that analogy is very apt. And | think the
?- yeah. I think the biggest question raised about our
application has to do with the residential character of the 16
Street Hei ghts nei ghborhood.

Nei ghbor hoods are interl ocking puzzle pieces that
can only be understood in a larger context in relationship to
the other pieces. And boundaries are a little blurry. | nean,
it's somewhat arbitrary how you may divide neighborhoods. I
don't know how many of you realize that the 16'" Street Hei ght s
Overl ay divides the block that our property sits in.

There are apartnent buildings at the end of the
bl ock that the subject premises are in that are not in the 16'"
Street Overlay. Let nme show you this other picture, and then |
can pass this to you. If you ?- this is taken fromthe alley.
I'm standing on the back lot line of the subject pren ses, and
what you see, here's an apartnent building, and in my younger
days | probably could have stood there and thrown a baseball,
not on the fly, but up to that building.

This is an apartnment building in the block. And
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across ?- and the other apartnment building that you can see
there is across 14'" Street. And in the block across 14'"
Street, there are actually ten apartnment buil dings. Now several
of those are small nmulti-unit buildings. Half a dozen are
fairly ?- are small apartnment buildings. One, Wal den Comons,
has 132 wunits. And then also on the adjoining block is the
Bri ght wod El enentary School. Do | need ?-

CHAI RPERSON GRI FFI S: Did you get a chance to
ook at that? | understand. Wy don't we pass those back and
then we can just pass themup to the Staff when they're done.

VR BERGFALK: Okay. In the Brightwood
El ementary School, | understand that 50 percent of the famlies
are Spani sh speaking famlies, and it was interesting to ne when
I looked at the record for this hearing that there's a letter
from the president of the civic association, who lives in
Kennedy Street, which is six blocks away, which suggests that
children comng fromthis adjoining block, that we can actually
see from our ?- you can't see the school but we can see the
bl ock from our back property line. That somehow for a dozen of
those kids to cone over for after-school tutoring is disruptive
or in some way detrinmental to the neighborhood, and | assure
that it's not. In fact, | think it's a very positive way of
enbracing the community that we really are part of.

There's an extraordinary comment, | thought, in
the prelimnary OP report, which was dated February 5, which
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noted that we had not denobnstrated a need for the prograns that
we were proposing, which | understand is not a requirenent for
this hearing. This is not one of the requirements that we need
to nmeet to receive the special exception.

These prograns, in fact, are needed everywhere in
our city though, but what | think is extraordinary is if you

stand on the back property line of our ?- where our property

stands, you can see the need. It's a part of this ?- of that
comunity. And that's where we need to get the puzzle pieces
i nterl ocked. And for nonths, you know, | drove or wal ked down

QOgel t horpe Street (phonetic), and | never realized | was wal ki ng
out of the 16" Street Hei ghts nei ghborhood wi thout |eaving mny
bl ock. There was no sign, or fence, or anything like that, so |
do consider these apartment buildings at the end of the block
and across the street, and the school part of the nei ghborhood.
And | |ooked for sone denographic information, and the 16'"
Street Heights neighborhood is in census track 20.1. And it
conpri ses about two-thirds of that census track. The other part
that's not in 16" Street Hei ghts is a triangle bounded by 14"
Street, Colorado and Mlitary, so | don't know how you can
divide ?- you know, how the denographics divide between those
two areas, but here's what the census track tells u, and I
think it's interesting; 14.9 percent of the population is bel ow
poverty level. That conpares to 9 percent in Ward Four. One-
third of the residences in the census track are owner occupied.
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

127

Only 375 of 1,120 residential units are single famly honmes in
the census track. And | think this information hel ps show how
the piece fits in the larger puzzle.

And one further point ?-

CHAI RPERSON GRI FFI S: What was the single famly
statistic?

MR. BERGFALK: The single famly statistic, 375
out of 1,120.

CHAI RPERSON GRI FFI'S:  Thank you.

MR. BERGFALK: Okay. Now | don't know where the
picture is, but if you look again at the church with the cross,
and one of the things that may be, | hope, an advantage with a
case like this is everybody is fairly famliar with this part of
the city. And so | think you can visualize, if you're comng
say from Connecticut Avenue on MIlitary Road, you come through
the park, and then you cone to Mlitary. And we're just off
Mlitary, and there's a few single fanmly residences on the
right. There's tons of apartnent buildings on the other side
north, and then also on the south once you cross 14" And then
you come to Georgia Avenue and the comrercial corridor, so |
mean, that's what you see from Mlitary. If you come down 16"
Street, and again, | know you're all famliar. If you cone in
from Silver Spring, you just go a few blocks. There are three
or four, | think maybe four churches, at least if you count the
Et hi cal Society there. And there's Walter Reed Hospital, and
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then there's the big apartnment building, | think it's the
Ri ttenhouse before you cone to ?- and the OM School, but it's
not too heavy. It's anice ?- it's kind of a nice m x.

And then you go on right across Mlitary, you have the
St. Luke's, what was St. Luke's Serbian Othodox. The Enbassy
of Uganda is just a little bit further down. About three or
bl ocks there's the Bahai Church or chapel, and as you keep going
?- and as you know, there are nore churches, there are sone
enbassies, there are sone schools. It's really a very vibrant
integration that reflects, | think, historically what that
particul ar street has been. And | think there have been sone ?-
maybe sone changes so that ?- | know some of the concerns that
have been rai sed about | osing the residential character.

I just sinply want to say that there seens to be,
at least where we are on that stretch, a nice balance. And if
you | ook at that property it fits in beautifully with what you
see as you go from Silver Spring down to Col unmbia Heights. And
I think it's also consistent if you're thinking about ?- if
you' re passing the other way on Mlitary.

Now the application is for church prograns, and
so the first thing | guess | need to do is establish that we're
doi ng church prograns. And we did have the ?- I'm sorry. W
have a foundi ng board nmenber who is the church | eader at Cal vary
Bapti st Church. Calvary sponsored the formation of City Gate for
the continuation and the extension of church progranms and
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comunity mnistry. And one of the problens with hearings |ike
this is you ve got people who are working, and it's hard to get
them here at the right tine. And she still may cone if you need
to hear from sonebody from the church who is a founding board
menber, and can vouch for the fact that City Gate is conducting
church program ?- and still conducting church prograns that are
in relationship with Calvary. And we will be doing sumer day
canps there at Calvary this sumrer. Now | guess this is an
i mportant point because when | was reading the OP report, it
seemed |like one reason, perhaps, for not supporting our
application was the contention that this is not really a church
bui I di ng, or church prograns, because we are not a church.

| remenber what Abraham Lincoln once said, "If
you count a dog's tail as a leg, how many |egs does it have?"
And the answer was four, it doesn't matter what you call the
tail. And | also grewup on a farm and | knowif | went to the
auction and | bought an aninmal with black and white spots that
nooed, that | thought ?- | would tell you it's a cow, no matter
what you told ne. And | tell you that when we bought this
property, we thought we were buying a church. And what we are
doing in that property is church prograns. W're doing themin
coll aboration wth Calvary Baptist Church. We also have
progranms which are not ?- Wsconsin Avenue Baptist Church.
They're not going to be done there at that site. VWE work in
coordination with ?- and partnership with the D.C. Baptist
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Convention which has 140 different congregations. About half of
them are African Anerican congregations. Some of them are
ethnic congregations, sonme delightfully are becomng really
mul ti-cultural congregations that in the congregation, not the
| arger convention, reflects the diversity of the city. A nunber
of those congregations are in Ward Four, so | just ?- | want to
make clear that yes, we fit under 216 Sub Point 1

We are doing church prograns. It specifically says not
only a church, but a group of churches which would apply to the
conventi on. And there is a letter in the record from Dr.
Jeffrey Haygray, who is the executive minister for the DC
Bapti st Convention. And if there are ?- you know, if there are

concerns about the |evel of our engagement or sensitivity to the

comunity, | know that there are many people in our Ward Four
churches who would be happy to speak on our behalf, if that's
needed.

Now | do have 7?- okay. I won't read the letter
from ?- you have the letter from Dr. Haygray. I do have a

letter from Terry Lynch, who is the Executive Director of the
downtown cluster of congregations, and longtinme conmunity
activist, speaking to the conmpatibility of our use of the site
with the neighborhood, and 1'd like to read that into the
record. |It's very short.

CHAI RPERSON GRI FFI S: Yeah. You can absolutely
do that. You can sunmmarize it if you want, and then what we'l
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

131

you to do is just pass it to Staff, and we'll have copies and
put it into the record.

MR. BERGFALK: Okay. He wites in support of our
proposed use. "I wish to speak to the character, integrity and
community responsiveness of its Executive Director, Reverend
Ber gf al k. I got to know him in his capacity as Pastor at
Cal vary Baptist Church. I also found him responsive to
comunity concerns, deeply conmitted to neeting needs presented
to his church from groups across the city. Particularly
providing aide to the nbpst needy groups and to youth. He was a
strong proponent of the Iliving downtown, often seeking to
strengthen the livability of the downtown nei ghborhood."

Terry says, "I believe the uses proposed by City
Gate for this site are actually less intensive than previously
operated there under St. Luke's. The parking need presented by
City Gate program and staff participants should be | ess overal
than necessitated by prior wuse. Clearly, there are great
demands in the comunity for the services being offered by City
Gate, tutoring programs for children, ESL classes. |'m hopeful
City Gate can operate at the site, confident that they would do
so in a manner nost respectful of the residential character of
t he nei ghbor hood. I am certain that City Gate would wel cone
community and input, would act quickly in addressing any
concerns that may be presented. In short, I'"'mcertain City Gate
woul d provide ?- would prove itself to be npbst responsible, and
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a good nei ghborhood." And he | eaves contact information.

CHAI RPERSON GRI FFI S: Thank you. And 1'm going
to put that in as Exhibit Nunmber 35.

MR. BERGFALK: Okay. | want to |look at the uses
or the church program Section 216, | have provided for the
record a detailed statenent about prograns and uses, a sumary
of ny testinony, so I'massuning | don't have to repeat that.

CHAI RPERSON  GRI FFI S: Yeah. I think you don't
have to repeat that. | think all Board Menbers have read that.

MR. BERGFALK: And | do have copies available if
there's a need.

CHAI RPERSON GRI FFI S: Does anyone need copies?
Okay. |I'mtrying to find ?- | can't read the exhibit number on
m ne, but | assure you it's in there. And it is non-letterhead.

It's just, "Description of church prograns proposed by City
Gate for 5917 16'" Street."

MR. BERGFALK: Okay. So instead of that, you
have that statenent. Let me just summarize those uses in a way
that may help the Board Menmbers understand why this building and
the location are suitable, and we think ideal

Checking here, we ?- Marilyn is ?- one of the

persons present in the audience is Marilyn Norris, who perhaps

will speak later as a witness. She was doing an ESL Program at
another site and has just arrived, but we have people Iike
Marilyn. Marilyn is a retired social worker fromIllinois, and
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she's been appointed by the Anerican Baptist Churches U S A to
work with City Gate for a year or so as a volunteer. And all we
need to do is provide a place for her to live. And she gives to
the commnity, and to the ninistry the benefits of her
experience, and her concern and | ove for people and so forth.

W need a house, a residence for people Iike
Marilyn who are essentially volunteers in our mnistry. Sone of
them Ilike Marilyn, will be here for a year or two. Now t he
house that we're ?- that we purchased is really a very |arge
house, and so there is ?- you know, there are six bedroons just
on the second and third floors. One of themis 16 by 28 feet.
You have the drawi ngs there which, you know, could be divided
into three average size bedroons. But in any case, we need a
pl ace for volunteers to live. Mst ?- sone of them would be our
continuing staff, some of them would be short-term volunteers
who would cone, maybe for a week and visit our city. Be a
tremendous experience for them They would go back with an
appreciation and a love for this city, and they'd |eave
sonmething here. They'd work in a soup kitchen downtown or in a
tutoring program naybe in southeast or whatever, so we need
housing. And | understand that in R-1-B, a religious residence,
if it's a residential property, which this is not, but a
religious residence is a matter of right for up to 15 persons.
| believe I'm correct. That's what | think M. Bello told ne
when | was speaking with himthis fall.
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Now the wonderful thing about having this
particular facility and working with volunteers is that it

provi des a place where we can do sone training, and have snal

group neetings, planning worship services. It's already
configured for those uses. There's a chapel. There are neeting
ar eas.

Cccasionally, and only occasionally, we mght
want an opportunity to have a larger training or planning
nmeeting, which still would be nmuch, nuch snaller than the Sunday
congregations at St. Luke's. So the house provides ?- neets the
residential needs, which it also did for St. Luke's as a
rectory. It provides neeting and worship space. And al so,
there are needs in this neighborhood sinmlar to needs that we're
addressing elsewhere with other churches and other prograns,
ESL, after-school tutoring and so forth, things that are really
needed as part of the community. And this facility would enable
us to have neighborhood oriented small scale progranms of that
nat ure. They would not be disruptive of the comunity. They
would, in fact, | think enhance the comunity. So we do not
believe that there would be negative inpact or disruption.

I"I'l come back to the parking question when we
look at the 16'" Street Hei ghts Overlay, but our parking needs
woul d be very mninal. And | think that question is addressed
in the earlier subm ssion that you already have in your file
And if there are concerns, again | picked up fromthe OP report
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that ?- a concern about people using the back door. And | don't
think | put anything in the witten material about using the
back door instead of the front door, although the back door goes
right into the basenent program area which we woul d probably use
for kids that we're tutoring, so they mght, indeed conme down
the back door. But if that's a problem that's the easiest one
to ?- | nean, we could just tell people that we use the front
door. That's not a problem And if you do notice the pictures,
there are no residences fronting on us on Ogelthorpe. You have
to go all the way passed the alley before you cone to another
resi dence. Whet her you use the front door or the back door,
there really is mniml inpact on the comunity.

216.2, the church program shall not be organized
for profit. Okay. It's exclusively for pronotion of social
wel fare of the comunity. We clearly neet that. The part of
the church program conducted on the property shall be carried on
within the existing church building or structures. We believe
we bought a church building and that's what we would put these
progranms in, and the C of Ois for a church building.

216.4, the Staff should be at |east 75 percent
volunteers. W would neet that. The operation of the program
shall be such that it is not likely to beconme objectionable in
the residence district because of noise and traffic.

I really scratch ny head on this because, you
know, for 13 years | was a pastor at Calvary Baptist Church at
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8'" and H downt own, next door now to the MCl Center. And | will

admt there were tinmes we had hundreds of people a day in that
facility for a variety of prograns, so | said, you know, is it
just a matter of ny perspective here? |'m used to a downtown
church with all this traffic, and all these ?- and | have to

cone back and say no. You know, what we are |ooking at at this

facility ?- 1I've been a pastor for 30 years. I have been a
pastor in a small town in lowa, and in Nebraska. | live in D.C
in a quiet ?- you know, | can't say it's a quiet residential

nei ghbor hood, but in Ward Three.

I understand the issues wth a neighborhood.
VWhat we would do would be appropriate. It would be scaled to
t hat nei ghborhood. It would not have a negative parking, and |
see the Division of Transportation supports that it would not
have a traffic inpact, so | ?- oh, and no signs or displays
indicating the location of the church shall be |ocated on the
outsi de of the building or the grounds.

There is an existing church sign, and we actually
don't have anything on it. W did very briefly, just wanted to
take a picture of it, but there's an existing sign. It's been
there for years. W'd like ?- we think it's part of that
property and its history. We have no intention or desire to
advertise church prograns. It would be nice to be able to put
the name there. If not, | guess we could turn it into a flower
pl anter or something like that, but we certainly would not put
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any signs or displays advertising the prograns. And we note
that the authorization is limted to three years, which neans
that we have to cone back and prove that we're good nei ghbors,
so if there ?- | guess you asked ?- | don't know, maybe ask ne
guestions at the end. I'd like to nove on from 216 to the 16"
Street Heights Overlay.

CHAlI RPERSON GRI FFI S: Actually, why don't we
interrupt you now because you're going through quite a |lot of
stuff.

MR. BERGFALK: Ckay.

CHAI RPERSON GRIFFI'S:  And I'Il give Board Menbers
ot her opportunities to continue asking questions. And | wanted
you to get through the bulk of it, but first of all, a couple of
notes that | made. One, the comunity notification. You had
i ndicated that you were not aware, then you were aware of the
regul ati ons. It happened, and you think that they should
suffice. And | want to just be brief on this, and that is, the
fact that | would agree that there are certain things that you
have to do, and no nore so, and no |ess. However, the burden on
the special exception is, mght | say, precarious enough that we
?- the Board will |ook at adverse inpact, and it brings up the
use of neighboring properties; thereby, the regulations may not
specifically regulate and indicate what you need to do for
notification and comunicati on. But the reality, and the fact
of the nmatter is, there's quite a bit that needs to happen, and
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communi cation we find on this Board, even between al ways adverse
parties is the nobst inportant thing, because that's what this
Board needs to hear, is both ?- or all sides or any issues.

Tax free you did establish well. Let ne ?- two
things that | wanted to address. First of all, you indicated

from the photographs, and also fromthe testinony, and then the

census track information. | guess summarize your point with
t hat . You're |ooking at, first of all, the end of the 16'"
Street nei ghborhood. | mean, certainly any neighborhood has a
boundary.

MR. BERGFALK: Right.

CHAI RPERSON GRI FFI S: O ten nore anorphous than
actual . I rmean, the <city nmay have a boundary at one
nei ghbor hood t hat ?-

MR. BERGFALK: Yeah, of course.

CHAI RPERSON GRI FFI'S:  ?- the nei ghborhood doesn't
real ly understand. Same respect with the Overlay itself. It
obviously has to ends sonewhere, and hopefully it's been
logically put, but talk to me about the point you wanted to neke
in terns of |ooking at apartnment buildings down the way. And
also, with the census information.

MR. BERGFALK: Ckay. It's a lot different
continuing the church, the mnistry of church prograns in this
property than it would be to go to Barnaby Wwods into a pristine
nei ghbor hood where the only traffic is neighborhood traffic, and
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put in ?- to do sonething like this, as worthy as those prograns
would be. And | think ny point was that what we woul d be doing
in this neighborhood is entirely consistent with the character
of the neighborhood, but that it my be useful to step back a
little bit, and | ook at that nei ghborhood in context. Even the
single block that we are in, which goes beyond the 16'" Street
Hei ght nei ghborhoods, particularly if there's a question about,
you know, are these progranms needed and so forth? And we can
see from our back property line, you know, apartnments, and
there's a school, you know, two blocks away. And we're not
tal king about running big prograns where lots of people are
going to be comng over, but | think sinply in terns of a
concern for a neighborhood and for being a positive presence,
that what we are doing is entirely appropriate and positive.
And we would be doing it in a way that is consistent with the
character of that nei ghborhood.

I nean, we're not going to be drawing any
traffic. You know, of ~course, we're just off this big
intersection. W're not going to be drawing traffic in. W're
goi ng to have volunteers, and we're going to have people who are
primarily already in the nei ghborhood. And this is on the edge
of the 16'" Street Hei ghts nei ghborhood where there already are
?- it's not a very honpbgenous spot right there.

CHAI RPERSON  GRI FFI S: But doesn't that speak
agai nst your case actually? I nmean, you'll go to the 16"
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Street Overlay, but isn't the Overlay all about trying to
mai ntain the residential aspect of that area?

MR. BERGFALK: I guess ny answer to that is if
the purpose of the Overlay, and as |'ve talked to people in the
community, | think for sonme people the purpose of the Overlay is
not to prevent the erosion of the neighborhood character, but it
is actually to reverse or to change the nei ghborhood. And I'm
not saying that's good or bad, but | mean, what's the purpose of
the Overl ay?

If the purpose of the overlay is to stabilize a

nei ghborhood, and | want ?- when we |ook at the 16'" Street
Overlay Regs, | have a couple of questions because sone of the
information that | see reflected in the Overlay docunent is

difficult to verify presently, nunmber of houses that are not
residential, and so forth. So | don't think there's any ?- |
hear your point but no, | do not believe that a less intensive
church mnistry in an existing church building ?- if anything, |
think it noves it toward, not away from the goals of the
Overl ay.

CHAI RPERSON GRI FFI S: Okay. And then the | ast
thing of nmy quick questions on this. If you look at 216.3, |
don't know if you have the regulations in front of you.

MR. BERGFALK: Yeah, | do. | do.

CHAI RPERSON GRI FFI S: And 1'Il read that. "The
part of the church program conducted in the property shall be
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carried on within the existing church building or structure.”

Now you've indicated two things that |'m not
clear on. One is that you're connected with Calvary, which
woul d indicate that the church is actually downtown, and I think
the record shows it's on 8" Street.

MR. BERGFALK: Uh- huh.

CHAI RPERSON GRI FFI'S: Could you conply with 216.3
then if that is, in fact, the church you're associated with?

MR. BERGFALK: I think what this says is ?- |
mean, first of all, we are a separate entity from Calvary, and

we do prograns that are very sinmlar to what | used to do when |

was the pastor at Calvary. W still do sonme of those prograns
at Calvary, but we do them as City Gate. W do them in
col l aboration with the church. | didn't read this as saying

that if you have a church relationship, it prohibits you from
operating at another site. The way | read this is that the part
of the church program conducted on the property shall be carried
on within the existing church buildings. And | look at 216.1
whi ch says, "For a program conducted by a church congregation or
a group of churches.” Now what we would be doing at 16'" and
Ogelthorpe would really be wunder our partnership with the
Di strict of Columbia Baptist Convention, a group of churches.
Any program that we did with Calvary, we would be doing at
Cal vary.

CHAlI RPERSON GRI FFI'S: Okay. But would you define
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yourself as a church?

MR. BERGFALK: In term ?- | guess we're ?- no, |
woul d not define City Gate as a church. | would define us as a
faith based organization, carrying out church prograns. Under
the D.C. Baptist Convention and in collaboration with other
specific ~congregations who are part of the D.C. Baptist
Conventi on.

CHAI RPERSON GRI FFI' S:  Ckay.

MR.  BERGFALK: And, | mean, | trusted the
judgment of the Zoning Admi nistrator on this particular point in
referring us to the Board of Zoning Adjustnent under 216.

CHAI RPERSON GRI FFI S: Ri ght . But in that, what
he's saying is that you need a special exception from 216, so
there's obviously something within 216 that you' re not conplying
with. O the fact of the natter is that it's part of ?- 216 is
the approval process for it.

MR. BERGFALK: Can | ask you a question, because
' m confused.

CHAI RPERSON GRI FFI'S:  Sure.

MR. BERGFALK: My understanding is that 216 is a
permtted use, and that | have to come to you, that the
requi renment on a special exception is that the use is pernmtted.

And that he's referring me to you because ?- not because |
don't ?- we don't fit this, but because the only way you can do
church progranms are by special exception. A pernmitted use, but
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you have to approve it to nmake sure there's no adverse affect.

CHAI RPERSON GRI FFI S: Well, this is ?- and | can
under st and your confusion because it's not exactly clear, but if
it was a pernmitted use, you wouldn't have to cone here, so by
definition, there is sone aspect of the use that has to be
granted a special exception. So is it a matter of right use?
It is a matter ?- well, and this is the difficult one. If we
were tal king about just a church, you know, building, it would
be, if |I'm not mstaken, M. Sansone, that it is a matter of
ri ght use. But this, as a church program use in an R 1 brings
it to its difference, and that nmay not help you at all in
clarifying that issue, but ?-

MR. BERGFALK: Well, could | ask you ?- I'mstill
struggling with this. M understanding that 216 is not a matter
of right.

CHAI RPERSON GRIFFI'S: Is not a matter of right.

MR. BERGFALK: Right. That 216 is, by nature, a
speci al exception.

CHAI RPERSON GRI FFI'S:  Yes.

MR. BERGFALK: Right. So the issue then isn't ?-
t he Zoni ng Admi nistrator doesn't send us to you because we need
some ?- because some variance from the information here. It's
just that you have to ?- a special exception is a permtted use,
but you have to say it's okay.

CHAI RPERSON GRI FFI S: Ch, | see. Yeabh. Ckay.
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The issue is yes, conceivably he's just sending you because

that's the process. A special exception is needed for church

progranms in R1. But when we |ook at 216, there are certain,
let's call them tests. I mean, each of these sections is laid
out. We need to make sure that the application actually neets
all those.

MR. BERGFALK: Right. Yeah.

CHAI RPERSON  GRI FFI S: The ZA would assume that
that's exactly what we're doing ?-

MR. BERGFALK: Sure.

CHAI RPERSON GRI FFI S: ?- because that would be
the case by which a special exception would be granted.

MR. BERGFALK: Ri ght . And that's what we're
trying to establish.

CHAlI RPERSON GRI FFI'S: Exactly. Exactly. And the
ZA didn't speak to defining this as ?- 216.3 is still not clear
to nme, because ?- and | think |I can honestly say that it may be
a little ambiguous, but we're tal king about an existing church
buil ding or structure. I need to know where is that church
buil ding or structure.

MR. BERGFALK: That's 5917 16'" Street, and you
have the picture there wth ?- 1 mean, see that's ny
under st andi ng.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BERGFALK: I may be mstaken, but that's ny
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under st andi ng.
CHAlI RPERSON  GRI FFI S: And | think that's ?-

right. And | think that's where we just need ?- and | may be a

| one Board Menber up here struggling with this, but | think
we'll get to that.

MR. BERGFALK: I mean, it is possible for us to
find a way, | believe to do it as a church. I mean, we would
have to ?-

CHAI RPERSON GRI FFI'S:  Well, | don't want to ?-

MR. BERGFALK: I don't think that's the right
way.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BERGFALK: I nmean, | thought the right thing
was to ?-

CHAI RPERSON  GRI FFI S: Yeah. And |I'm not
i ndi cating by any means that you'll go back and redefine things

in order to fit.

MR. BERGFALK: Yeah.

CHAI RPERSON GRI FFI S: It's obviously better to
tell us what the reality is. But the nmere fact ?- and the way
I"'mreading this, and unless others want to weigh on it, we can
weigh it and nove on to other topics, but the way |'m reading
this is I need to know where the church building is. You' ve
indicated that City Gate is not a church. It seens to nme the
association of the church would be an operating church within
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the structure. And, therefore, the church programs ?- and this
is where we would get to, the church programs of which we woul d
be granting or denying a special exception would actually occur
within that church structure, so | still have the m ssing piece
of the puzzle of can we ?- do we ?- are we able to call the
property, 5917 16'" Street, a church?

MR. BERGFALK: Could | just offer one observation
here ?-

CHAlI RPERSON GRI FFI'S:  Uh- huh

MR. BERGFALK: ?- that may or may not be hel pful ?

I nean, you see how |I'm struggling as a pastor to ?- probably
an attorney should be here. But | think when you begin talking
about what is a church, that that they nay nove ?- that raises
t heol ogical and other issues that may really be beyond the
purvi ew of the BZA, and | would ask you, for instance, for the
Di strict of Colunbia Baptist Convention, where is the church?

CHAI RPERSON GRIFFI'S:  Well, that's an interesting
point, but it ?- well, | see where you're going with the | ogic,
and | think what we need to do, we would need to focus on how
the zoning regul ations define church for zoning applications of
it.

MR. BERGFALK: Right. Ckay.

CHAI RPERSON  GRI FFI S: And whether a convention
actually fits into the church definition of what ever
organi zation is our ?- it wouldn't ?- you know, it frankly
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woul dn't matter to us, but | understand your point that we maybe
?- well, I think we can find it and we will have to find the
definition.

MR. BERGFALK: Ckay.

CHAlI RPERSON GRI FFI S: And it will be within the
reg.

MR. BERGFALK: My understanding from M. Bello
was that a group of churches, being the convention, did satisfy
that, but | certainly respect the Board's need to, you know,

clarify that and make clear ?-

CHAI RPERSON @RI FFI S: Wll, and | think ?- and
you did indicate that several times, and | appreciate that
because | think that's ?- that is one of the avenues that we

need to ook at. Ckay.

MEMBER ETHERLY: M. Chair.

CHAI RPERSON GRI FFI'S:  Yeah, M. Etherly.

MEMBER ETHERLY: Just to make sure |'mclear as a
result of the exchange that took place between you and M.
Ber gf al k. Part of the grounds for this applicant being before
us is that 216 may not necessarily apply because this is ?-
because of the question that this is not taking place within a
church buil di ng.

CHAlI RPERSON GRI FFI'S:  Oh.

MEMBER ETHERLY: |Is that correct?

CHAI RPERSON GRI FFI S: No, | think 216 absolutely
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applies. |It's whether they can ?- whether they conply with 216.
MEMBER ETHERLY: Right. Right. Exactly.
CHAI RPERSON GRI FFI'S:  Ckay.

MEMBER ETHERLY: Exactly. We're saying the same

t hi ng.

CHAI RPERSON GRI FFI' S:  Ckay.

MEMBER ETHERLY: Okay. I had to get that
clarified, M. Bergfalk, in nmy own head, because | appreciate

where you were conming fromin terns of your testinobny. To that
guestion, w thout getting into the theological ranifications of
the question regarding what is a church, and | share your
adnonition that the authority for this court may not be there.
But, for exanple, the chapel that is on the ground floor of the
property, is there or are there any plans to namke use of that
chapel on a regular basis from a service standpoint, neaning
m ght the chapel be home to any type of religious service on

Sundays or sone other regular part of the week?

MR. BERGFALK: Yeah. W don't have any such
pl ans.

MEMBER ETHERLY: Okay. That is definitely
hel pful .

MR. BERGFALK: Ckay.

MEMBER ETHERLY: Let ne ?- and once again, |
apol ogi ze for not having the exhibit nunmber, but |I'm going to

reference the docunent that's |abeled description of church
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progranms proposed by City Gate for 5917 16" Street, N W I
just had a couple of questions that | wanted to clarify in terns
of the program nmenu.

Wth regard to the two weekly ESL classes that
you're | ooking at.

MR. BERGFALK: Uh- huh

MEMBER  ETHERLY: And these questions will
probably go nore to the issue of 16'" Street Overlay concerns,
and some of the parking observations that were raised. I know
we haven't tal ked about that in great detail yet, but just for
background, do you have a tinme frane in ternms of when you plan
to host those ESL classes? And by that | nmean ?-

MR. BERGFALK: Right.

MEMBER ETHERLY: ?- you know, what tine of day,
what days of the week? Any decision on that as of yet?

MR. BERGFALK: Yeah. | thought maybe | nust have
?- | thought maybe had included that. |'msorry. One would be
in the norning, and one would be in the evening. And we find
that, you know, a lot of people who need an ESL class work in
t he evenings, so they have to have a day tine option.

MEMBER ETHERLY: Okay.

MR. BERGFALK: Ckay.

MEMBER ETHERLY: In terns of the ?- in terns of a
starting tinme for the norning class ?-

MR. BERGFALK: W're doing one right now at
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MEMBER ETHERLY: Okay. And in terns of
eveni ng class, when do you think that would concl ude?
MR. BERGFALK: Probably 7 to 8:30.
MEMBER ETHERLY: Okay.

CHAI RPERSON GRI FFI S: Maybe you want to 7?- i

150

t he

fol

can, you nay want to indicate hours as if they might go into an

order. So are these the hours and the range of which you would

be fairly certain that the progranms woul d occur in.

MR. BERGFALK: You know, | suppose we ?-
know, then we mght ?- 7 to 9. | mean, you probably ?- |
t hi nking we'd probably want two hours for an ESL cl ass.

CHAI RPERSON GRI FFI'S: Great. Okay.

MR. BERGFALK: Ckay.

you

was

MEMBER ETHERLY: One final question, M. Chair,

on that Iline. The ?- I'm now turning to page two where
denote the plan for approximately once per nonth week night

Sunday gathering for local City Gate volunteers. Once again,

you

or

do

you have a sense for a tinme frane for that particular gathering

on a nonthly basis?

MR. BERGFALK: That would be dependent on ?- |

mean, there are several factors that inpact schedules. If ?- |

woul d assune that it probably would be a Mnday, Tuesday «

Thursday, or Sunday tine, which would probably then be Sunday

af t er noon.
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MEMBER ETHERLY: Ckay. Okay. And once again,
the reason why I'm kind of speaking to these a little bit is as
we get into issues of the 16'" Street Overlay, obviously you
wi |l hear, and have al ready gotten sonme sense of concerns on the
part of the O fice of Planning regarding parking, so |I'm just
trying to develop a fuller picture for the use patterns of the
facility, and |I just wanted to fill in sone of those details.
Thank you. Thank you, M. Chairnman.

MEMBER LEVY: M. Chair, I'd like to ask a few
guestions of the Applicant, please.

CHAI RPERSON GRI FFI'S:  Sure.

MEMBER LEVY: Buil ding on the discussion of use,
is it M. Bergfal k?

MR. BERGFALK: Yes.

MEMBER LEVY: |Is that how it's pronounced?

MR. BERGFALK: Uh- huh.

MEMBER LEVY: I'"'m | ooking at the occupancy, the
Certificate of Occupancy from 1974 that you included in your
mat erials, which was for a church and rectory seating |ess than
75 persons. Looking at Exhibit 4, also provided by you, where
you outlined the uses that you anticipate, you include worship
and instructional services wth attendance of 75 or fewer
persons.

You've also testified this nmorning that you
anticipate that you use will be less intensive than what was
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there.

MR. BERGFALK: Yes.

MEMBER LEVY: And I'm havi ng troubl e
understanding how it's less intensive, if you could explain
t hat .

MR. BERGFALK: Sure. Thank you for the chance to
clarify. W put the 75 in the document because we assuned that
since that was what had been allowed, that it would be
appropriate, and that we would be able to keep that so that if
there was a special event where you wuld have a |arger
attendance, it could accommdate it, but the regular events
would be much smaller than that. We would not anticipate
anything close to 75, except as, you know, an exceptional, you
know, seasonal program or sonething |ike that.

MEMBER  LEVY: Ckay. I guess |'m having
difficulty getting a handle on exactly what uses are going to
occur, and how many people, and the frequency.

MR. BERGFALK: Ch, okay.

MEMBER LEVY: And nmaybe that's in the record and
| don't see it, but it would help me deliberate on this case if
| really had a good understanding of exactly what's going to
happen, and how many peopl e, and how often.

MR. BERGFALK: Well, since we do have a facility
that, you know, has nmeeting roons, and a place where people can
gather for worship, you know, in addition to the neetings, we
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would like to be able to use that normally, and | would think
this would be, you know, probably once a month, although ?- you
know, |'ve been a pastor for 30 years, and you know, the nore
responsive you are to your nmenbers, the less certain things are
because you never put things in stone, but |I'm tal king about a
mont hl y meeti ng where we woul d have, you know, 25 or 35 people.

Now i f there was sonething special that was going
on, it would be nice if we wouldn't have to worry about cutting
it off at 35. But, | nmean, if that's a problem then we live
with that.

MEMBER LEVY: Well, I'm just ?- I'm trying to
just get a handle on the nature of the use.

MR. BERGFALK: Okay. Yeah. Well, I'm going to
give you an exanple that nmay help. For instance, still at
Cal vary where | no | onger pastor, but once a nonth there are all
ki nds of maybe nobstly younger professionals who come over to
Calvary for a Habitat for Humanity Vol unteer Meeting. They
meet on various projects, and planning and so forth. The nature
of our kind of mnistry where there are several ?- there are
different sites that really don't have anything directly to do
with the 16" Street site. I mean, the mnistry is going to
happen there, but volunteers that might live there would be
i nvolved, or we would have people who would participate in
pl anning, or would work in those mnistries.

W need a place where on occasion they can neet
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to plan. That's what we're talking about, so it's fairly
clearly defined, and it would be, you know, regular.

MEMBER LEVY: Okay. If I could just follow up.

Okay. So | understand your description of that use. I
appreciate the details, and |I'm looking again at what you
submi tted. You had also a use of homework assistance for

nei ghbor hood children and youth, and nentoring prograns.

MR. BERGFALK: Yes.

MEMBER LEVY: And so what ?- how would you
characterize that use? Nunbers of people and how often?

MR. BERGFALK: Okay. You know, maybe 15, 12 to
15 kids three tinmes a week. The nmentoring is a broader termfor
?- | think what we discover. I'"ve worked with kids for a long
time, young people, they need sonmething ?- it's a great thing
just for an adult to sit down and work with a kid on honework.
There's things that happen besides getting honework done.

MEMBER LEVY: Yeah.

MR. BERGFALK: And that's what we call nmentoring,
that there are life skills, there are values that need to be
shaped. And to create positive adult/child youth rel ationshi ps,
and the occasion may be specific help with Al gebra or, you know,
spelling or whatever, but there's a relationship there which
provi des a nentoring opportunity that hel ps young peopl e grow up
to be productive nenbers of the comunity. And | could, you
know, give you all kinds of illustrations.
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MR. BERGFALK:

MEMBER LEVY:

intensity of the use.

MR. BERGFALK:

MEMBER LEVY:
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Right. No, | understand that.

Sur e.

| was, again, trying to gauge the
Ri ght.

And then another thing you listed,

and I'msorry if we just covered this, but was the ESL tutoring

and smal | cl asses.

MR. BERGFALK:

MEMBER LEVY:

MR. BERGFALK:

MEMBER LEVY:

but ?-

MR. BERGFALK:

know,

once a week.

CHAI RPERSON  GRI FFI S: I

popul ation in the class.

MEMBER LEVY:

CHAI RPERSON GRI FFI S:

MR. BERGFALK:

MEMBER LEVY:

MR. BERGFALK:

MEMBER LEVY:

a norning class and an evening class,

Ri ght.

Did we tal k about ?-

Yeah.

We were tal king about hours there,

Two cl asses.

We'd envision, you

whi ch woul d neet

think he's going to

yeah.

How many peopl e?

Ch, you know, 10 or 12.

So ?-

It's a normal size.

Ten to twelve students or people,

once a week, two classes once a week?
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MR. BERGFALK: Two cl asses once a week.
MEMBER LEVY: Okay. Then you tal k about ?- and

you' ve already talked about housing up to eight long term

vol unt eers. You talked that there may be some short term
volunteers also up to a week. It says here, "Up to one week on
space available.” It also says here in Exhibit 4, and | don't

know if you've withdrawn this, the non-profit organization
office.

MR. BERGFALK: Yes.

MEMBER LEVY: Has that been withdrawn?

MR. BERGFALK: Right.

MEMBER LEVY: Okay.

MR. BERGFALK: Yeah. The only office would be
only what's derivative of the church programs that are on site,
so | mean, we have a copy nmchi ne.

MEMBER LEVY: Ckay. Are there any other wuses
that we haven't covered?

MR. BERGFALK: No.

MEMBER LEVY: Okay. Thank you.

MR. BERGFALK: Sure.

MEMBER LEVY: Thanks.

CHAI RPERSON @l FFI S: Okay. M. Bergfal k, we'l
turn back to you to do the ?- to finish your statenents, and
then we're going to need to reassess. W have a very |arge and
conplicated case in this afternoon, and we're going to need to
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take a lunch break, but | wanted to get through this ?-

MR. BERGFALK: Ckay.

CHAI RPERSON GRI FFI S: ?- because we have put you
of f for another week.

MR. BERGFALK: Sure. Thank you.

CHAI RPERSON GRI FFI S: So as quickly as we can
proceed woul d be hel pful.

MR. BERGFALK: Okay. I  heard your concern and
qguestion about notification. I do want to cone back to that
because | think it's very inportant, and I think the information
shared with the Board may not be conpletely accurate, but let ne
go to the 16'" Street Hei ghts Overlay. And it is ?- and | note
in the second subm ssion fromthe O fice of Planning, you know,
they note that we did not apply under the 16'" Street Hei ghts
Overl ay.

| think everybody knows why, and it's the same
reason that the first report fromthe Ofice of Planning didn't
reference the 16'" Street Heights Overlay. No ?- and | met with
Ms. Brown-Roberts, and she never nentioned the 16'" Street
Hei ghts Overl ay.

CHAlI RPERSON GRI FFI'S: Ckay.

MR. BERGFALK: M. Bello never nentioned it to
me. The realtor never nentioned it to ne.

CHAI RPERSON GRI FFI S: Yeah. Overlays are often
overl ooked in the zoning.
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MR. BERGFALK: Yeah. And what ?-

CHAI RPERSON  GRI FFI S: But this is what we've
done, so we don't need to go further than that.

MR. BERGFALK: So | just want you to know that
we're prepared to address this.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BERGFALK: But the reason we didn't address
it is that apparently nobody noticed it until it was a part of
the record, two weeks ago.

CHAI RPERSON GRI FFI S: It shouldn't be a concern
that you didn't notice it. VWhat we've done is anended the
application ?-

MR. BERGFALK: Okay. Sure.

CHAI RPERSON GRI FFI S: ?- to include the Overl ay.
I have a nmeno in ny file that indicates that Staff Menbers in
the Ofice of Zoning told you, and then ?- alerted you to the
fact that you needed to be prepared.

MR. BERGFALK: Yes.

CHAI RPERSON GRI FFI S: You said you're prepared,

so ?-

MR. BERGFALK: Sur e. Al right. Ckay. That's
fine. | have the Overlay District, the information in front of
me here. 1551. 3, you know, talks about the purposes, and |

believe that what we're proposing is consistent with those

pur poses. If you look at ?- we again are not converting a
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residential property to non-residential use. WE are taking an
exi sting church property and putting a use in it that, if
anything, noves it in this direction.

I think 1551.3(b) is particularly significant. |
know we are being |ooked at as a new use, and |'m not going to
debate that point, but this specifically says that it is to

control the further conversion of residential housing to non-

residential uses. And | think the ?- as | just sinply read
this, the functional intent, to take an existing use and
continue that really is not a new use. But | want to go on and
address the questions that pertain to a new use, but | want to

raise that anbiguity, that this is really a continuation of an
existing use in a sonewhat different form that 1is nore
conpati bl e, not |ess conpatible.

I do have a question about 1551.4(a), and the one
in every ten houses. | took my 17 year old daughter and we went
street by street through the nei ghborhood north of Mdison, so
that's about half of the Overlay. And, you know, there's St.
Luke's which is the building we bought. There's the Ugandan

Enbassy. There's the Soofie Restored (phonetic), which is on

the west side of 16m, and it's a huge mansion, so | kind of
excl ude that one. It's not really ?- maybe there are people
that can afford to live there, but it's ?- | nean, it is huge
So anyway, | nmean, basically | found the Ugandan Enmbassy, the

Bahai Chapel and St. Luke's which are three properties. The
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Ugandan Enbassy has two houses. And | went ?- |'m sure there
are sonme that, you know, you can't identify fromthe street, but
| took all of this, and these are 200 houses. And this is the
north end of 16'" Street Hei ghts, and so |'m thinking okay, 10
percent is 20 houses. This, you know, this |ooks and feels
i ke, you know, residential houses.

I'"'m not sure that this accurately reflects the
northern part of 16 Street Heights. It's just a question that |
have. I think it is relevant, because if, in fact, there were
20 non-profits or non-residential uses, then there's perhaps
some real nerit to the concern. If there are the Ugandan
Enmbassy, and the Bahai Chapel and us, that's a little different.

Ckay. Can | go ?- let me go to the matter of

right and special exceptions. And if |I've nmissed sonething I'm
sure you'll conme back and ask ne. The ?- if we are considered
new with the caveat that |'m not so sure that we should be
considered a continuation, but 1553.2 ?- all right. VWere 2-
["msorry.

Ch, okay. A is what |'m | ooking at. "The non-
residential use is capable of being established and operated
wi t hout adversely affecting the use and enjoynent of neighboring
and nearby properties due to traffic, noise, design or other

obj ectionable conditions," and then it goes on to the parking.

| feel confident that we neet that. And when |
do tal k about notification and community response, we do have, |
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think, significant support from near ?- immediate and nearby
nei ghbors, not 100 percent, but | think nore support than ?-
certainly nore support than opposition, so |I do think we neet
t hat .

W would need relief on the parking, but | want
to point out two or three things. Nunber one, and |'mgoing to
show you in just a second. There's probably no place quite Iike
this in the neighborhood. There are actually 14 street parking
spaces that are really contiguous to our property that are
basically unused by the neighborhood. It's just the way the
block is laid out. W're on a corner lot, so all the parking we
really need is available there on the street, and those spots
are very seldom used by other people.

Nunber two, our program uses require very little
par ki ng. You know, the only possible exception is a nonthly
meeting which would be |less intensive than probably many, you
know, hospitality or party gatherings in a neighborhood. W're
not tal king about a |ot of cars even there.

Nunber three, to put ?- you could put parking on

that lot, but there's like a four foot grade. It's a ?- you'd
mar the property. You wouldn't want to do ?- and it's not
necessary. It's not necessary. Now this ?- let ne just show
you this, and | think this nay speak for itself, | hope.

This is the south side of Ogelthorpe. Here's the

church property. There are eight ?- this is approximtely 160
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feet from-- this line here shows the sign that says, you know,
"No parking to the corner. No parking." Ckay. It's about 160
feet fromthat sign to the alley, maybe a little bit nore. And
there's room for eight parking spaces. And this picture, we
tried to get as many cars in it as we could, but there's one

two, here's a blank space, and then two nore cars, another blank
space, and another car. COkay.

And then on the other side of the street, there
is a wod fence along the whole Iot, and there are room for six
cars, and we've parked three there so you can see three cars,
and then the big space in the nddle, so there's ?- it's kind of
an unusual site. And given the small need that we have for
parki ng, what is available on the street is adequate.

I guess the other thing that ?- unless there's
guestions about that, | do want to address what | think is a
very critical issue, and that is notification, and neighborhood
support or opposition.

CHAI RPERSON GRI FFI'S:  You may want to do that.
didn't ?- let ne just be clear. | didn't bring it up because
you didn't do it or not, but ?-

VR BERGFALK: No. You were saying it's
i mportant.

CHAlI RPERSON GRI FFI'S:  Yeah, it fits within ?-

MR. BERGFALK: | understand.

CHAI RPERSON GRI FFI S: ?- putting together your
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own case.
MR. BERGFALK: Sure.
CHAI RPERSON GRI FFI S: It may be nore appropriate
?- well, you can certainly address it if you' d like to now It

may be nore appropriate to hear from sone of the other people
who are going to testify, and then for you to address it then,
but that's totally up to you.

MR. BERGFALK: Ckay.

CHAI RPERSON GRI FFI'S:  So whi chever you prefer.

MR. BERGFALK: I would prefer to address it
briefly.

CHAI RPERSON GRI FFI' S:  Good.

MR. BERGFALK: O at least briefly ?-

CHAI RPERSON GRI FFI' S: Ckay.

MR. BERGFALK: ?- and gingerly because we have
di scovered there are sone real divisions in the comunity, and
our business is to try to bring people together, not to
exacerbate them but | think those divisions have not been
hel pful in terns of our application.

I got a phone call last night from Josephine
Goodwi n at 1625 Montaque Street, N.W She's lived there since
1972. She | earned about us. She said, you know, | don't see
what the problem would be. |1'mgoing to be witing a letter to
the BZA in your support, and she noted that people are saying
that the community is opposed, that she's very unhappy with that
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because no one is speaking for her, and she knows that many

ot her people do not feel that way. And that conversation has

been representative of the grassroots context and conversations

t hat we have had.

| contacted -- as soon as our application went
forward, | <called the ANC | called M. Jones, the Chair,
tw ce. I called M. Chagnon (phonetic) once. | asked what |

needed to do, if they had questions, if there wer

€ any concerns.

| got absolutely no input, although | did get the nane from M.

Chanwel | from the civic association, but I got no input. | did

not know until | went to the ANC neeting of their

opposi tion.

I did call M. Chanwell. Marilyn Norris on our

staff called M. Chanwell three tinmes, and then did finally get

him shortly before the ANC neeti ng. M. Chanwell told us that

he was out of town, so | understand that. |It's not a problem |

just wish that we could have spoken with him because the

presentation he made to the ANC, | think every concern that he

raised, | believe that we could have answered
opportunity ?-

CHAI RPERSON GRI FFI'S:  Ckay.

had we had an

MR. BERGFALK: ?- to speak to those concerns.

CHAI RPERSON  GRI FFI S: And that's
it goes. And frankly, | can speak for the Board
It is not of great concern to us ?-
MR. BERGFALK: Ckay.
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CHAI RPERSON GRI FFI S: ?- whom has called, or who
cal l ed, or who didn't call

MR. BERGFALK: All right.

CHAI RPERSON GRIFFI'S: But it gets to the point of
are the concerns, one, being comunicated. And two, is there
any way to address them from either side, from the Applicant's
or fromthe community side

MR. BERGFALK: Ckay.

CHAI RPERSON GRI FFI S: So the semantics, |'ll say
personally | don't care.

MR. BERGFALK: All right.

CHAI RPERSON GRI FFI S: What | care about is the
end result and the substance, and we're going to hear sonme ?-

MR. BERGFALK: Sure. Okay.

CHAI RPERSON GRI FFI S: ?- of those issues, and

hopefully, they'll be addressed from you.
VR BERGFALK: Okay. Wwel I, I have three
concerns. One is, | want the Board to know that we did our best

to communicate with the comunity. And we've spent a good bit
of effort, especially recently in talking with people. Nunber
two, | am concerned, and |'m not blanm ng anybody, but the
presentation of who we are, and our programs in a neighborhood
where it's very easy to get scared about hal fway houses and so
forth. The presentation of information has been a disservice to
us, and it nmay be entirely accidental. I'"'m not casting any
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aspersions. |I'mjust saying it has been harnful to our case.
CHAI RPERSON GRI FFI'S:  Ri ght.
MR. BERGFALK: And the third concern | have is
t hat representations t hat t he conmuni ty or conmuni ty
organi zations are opposed to our application, | think are not

what they seem to nean, because we have found that npbst people

?- in fact, | did a neighborhood survey, | have from Tax and
Fi nance O fice, you know, the little circle, the 300 foot
radi us. I went and knocked on all of these doors, and a few
nore. | think 55 homes. Two-thirds weren't hone. You know, no
answer. | left the materials that | subnmitted to the BZAwith a
handwitten note saying please call me. 1'd love to this about
?- whether you're opposed or in favor. | did that.

| talked to about a third of the people, 18, 20
people. | found two people that were opposed. There were eight
people that signed a statenment of support for us, so now we're
tal king about ?- and |I'm sure there may be people who may be
opposed that didn't respond, that are near and immed ate
nei ghbors, but these are eight near and inmedi ate nei ghbors who
readily signed this statenment of support.

The others that | talked about said either we
have no opposition, or we may even sign a statement of support
if you give us a chance to read this, you know, and cone back
later, so | sinply have not found ?- | nmean, | heard statenents
that everyone was opposed. | nean, that's not at all what |
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found.

CHAI RPERSON GRIFFIS: | guess my point, we can
wade t hrough that ?-

MR. BERGFALK: Sure. Okay.

CHAI RPERSON  GRI FFI S: ?- when | think about
concerns.

MR. BERGFALK: All right.

CHAI RPERSON GRI FFI S: You have your application.
You' ve given us the facts.

MR. BERGFALK: Ckay.

CHAI RPERSON GRI FFI S: The concerns are actually
fromthe comunity's aspect.

MR. BERGFALK: OCkay. All right.

CHAI RPERSON GRI FFI S: And that's what |'m making
those connections and coordination is what | was concerned
about .

MR. BERGFALK: Okay. |Is it appropriate for nme to
read into the record then any statenment of support that we do
have?

CHAI RPERSON GRIFFIS:  You ?- | was just going to
go to that.

MR. BERGFALK: Ckay.

CHAlI RPERSON GRI FFI S: You indicated that you
m ght have letters of support.

MR. BERGFALK: Ckay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

168

CHAlI RPERSON GRI FFI'S:  Correct ?

MR. BERGFALK: Yes.

CHAI RPERSON GRI FFI S: Okay. What | woul d suggest
you do is you can ?- why don't you tell me what they are,
nei ghbor letter in support.

MR BERGFALK: Okay. All right.

CHAI RPERSON GRI FFI S: And then what we're going
to do is subnmit those to the record.

MR. BERGFALK: Okay. This is a letter from
Marina Wells, a resident on Kennedy Street who welcomes City
Gate, speaks in favor of our presence, and says personally she
has not heard any opposition to City Gate's residency. There is
an appli ?- a petition which | think Ms. Wells will speak to as
a witness which has 60 signatures on it, which supports us.
It's part of a larger concern that this comunity has, so there
are sone other issues that are not my issues, but they
specifically endorse the presence of City Gate in the community.

Those are 60 signatures, we have the eight from nearby
nei ghbors.

CHAI RPERSON GRI FFI'S: G eat.

MR. BERGFALK: These are ?- this is a photocopy
because she wants to keep the originals because they don't ?-

CHAI RPERSON GRI FFI'S:  Oh, yeah. Absolutely.

MR. BERGFALK: Ckay.

CHAI RPERSON GRI FFI S: Okay. And while those are
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going up, let me ask you, you are referring to calling a wtness

today. |Is that correct?
MR. BERGFALK: | had ?- let nme see if ?- the one
witness that | was going to call is from Calvary Bapti st.

CHAlI RPERSON GRI FFI'S:  Uh- huh.

MR. BERGFALK: Just to help establish that we're
church prograns. There are several people here who are in
support, and | think they'd probably just speak on their own
behal f.

CHAI RPERSON GRI FFI'S:  Okay. Let ne get a quick
assessnment. Who's here to give testinony today?

MALE VO CE: Are you tal king about in support, or

?2-
CHAI RPERSON GRI FFI S: No, no, no. Anyt hi ng.

need to ?- |'m doing tines. WE' ve gone well beyond what we

could allocate for this, so we have three, four. Ri ght . And

the gentleman in the back, are you ?- you're not going to
testify today. Okay.

MR. BERGFALK: M. Giffis, | did forget. There
is -- the |ady who have to |leave left a letter. That was Joanne
Newhouse (phonetic) from the Penn Quarter Nei ghbor hood
Associ ati on.

CHAI RPERSON GRI FFI'S: G eat.

MR. BERGFALK: VWho knows nme from the perspective
of the Nei ghborhood Association, and has witten this.
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CHAI RPERSON GRI FFI S: Great. Ckay. And we'l |
put that in also. That'll go into the record. Okay. What else
?- how nuch nore tinme do you need for your ?- are you done with
your statenment, opening statenent?

MR. BERGFALK: Yes.

CHAI RPERSON GRI FFI S: Okay. Then let ne run
through this process. What we're going to do is have governnent
reports now. I want to get through those fairly quickly, and
then we're going to have people that are going to testify either
in opposition or in favor, and then we will return to you for
closing remarks at that point. So let's go to Ofice of
Pl anning at this point and wel cone you here, and we do have two
reports, one a revised, which is what we'll be |ooking at.

M5. BROWN- ROBERTS: Thank you, M. Chairman.
Maxi ne Brown-Roberts from the O fice of Planning. The subj ect
property is in the R1-B Zone and is also covered by the 16'"
Street Heights Overlay District. The 16'" Street Hei ghts
require that all new non-residential wuses be reviewed for
adverse inpacts on the conmunity, and the provision of off-
street parking.

The application proposes a nunber and conbination
of programs which we believe could be disruptive to the
comunity. Regarding off-street parking, only two spaces are
provi ded, and the Applicant is relying on parking along 16'" and
Ogel thorpe Streets. Although the Applicant states that for sone
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progranms people will walk, or take public transportation, there
are often enough tinmes when additional parking will be required.

Section 216 requires church programs to neet
certain requirenments. City Gate is a church sponsored program
and is for the promotion of social welfare for the community.
However, only two of its prograns wll serve the immediate
nei ghbor hood.

City Gate will provide social welfare progranms on
and off-site. However, the building is not a church building or
structure as required by Section 2161. 3. The program will be
conducted by vol unt eers.

The proposed use of the site will be to conduct
on-site activities, be a coordination point for off-site
programs, and provide long and short term|living accommdati ons.

Sonme of the on-site prograns will involve children going to and
fromthe site, as well as being outside during warnmer nonths,
and coul d have an inpact on the adjacent residents.

Agai n, no off-street parking to accommopdate
persons conming to the site is provided. A conbination of
activities <could becone objectionable in the residentia
district. Signage on the property, the Zoning Adm ni strator has
informed OP that the existing sign should be renoved.

It is our opinion that the proposal does not neet
the requirenments of the 16'" Street Hei ghts Overlay or the
requi renent of Section 216. The O fice of Planning is
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supportive of the proposed program but feels that over the
years, the community has been inundated with non-residential
uses. And in response, they have instituted the Overlay
program The Applicant has not denonstrated that the various
progranms, their tinmes of operation, and the ability to
accommodat e parking generated by these uses will not negatively
i mpact the community.

The Office of Planning is not supportive of the
application, but as was conveyed to the Applicant, we are
willing to work with themto assist in reaching a consensus on a
proposal that is nore consistent with the zoning regulation.
Thank you.

CHAI RPERSON GRI FFI S: Thank you. In terns of
parking, did you look at actually the parking count that would
be required? | nean, the ?-

M5. BROWN- ROBERTS: The nunber of ?- because of
the variant prograns, it was hard to deci pher how nuch was goi ng
to be needed for each.

CHAlI RPERSON GRI FFI'S: Ckay.

M5. BROWAN- ROBERTS: | think our main concern was
the overlapping of sonme of the programs, and when they were
having a larger congregation of people there. One of the
progranms is for a volunteer groups neeting on a bi-nmonthly or
nonthly basis, and that had sone concerns for us. Some of these
are going to be late in the afternoons when residents nmay be
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usi ng those spaces, or along 16'" Street when sometimes par ki ng
is not permtted, so those are sone of our concerns.
CHAI RPERSON GRI FFI S: Okay. Did the Zoning

Admi ni strator give you any sort of direction on parking because

?2-

MS. BROWN- ROBERTS:  No.

CHAI RPERSON  GRI FFI S: ?- one, | guess, to
projected program but the other | would think we'd |ook at

Chapter 2101 and try and assess how we woul d require parking by
the regulations. And if |I'm not mstaken by the note passed to
me, that it may in fact be close to one space for every 600
square feet of the structure, and that this would not be a
church with fixed seats. That's one way we'd also ?- because,
obvi ously, you know, counting out the seats.

Office of Planning doesn't have that. I think
that's one thing that we do need to pay attention to, and we're
not ?- right now a variance for parking is not being applied
for. And so that being said, any questions of Ofice of
Pl anni ng? Does the Applicant have any questions of Ofice of

Pl anni ng? Did you get a ?- you got a copy of the report.

Correct?

MR. BERGFALK: Yes.

CHAI RPERSON GRI FFI S: Okay. Do you have any
questions now while she's here? No. Okay. Thanks. Okay.

Thank you very nuch. Appreciate that.
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MS. BROWN- ROBERTS: You're wel cone.

MEMBER HANNAHAM M. Chair.

CHAlI RPERSON GRI FFI'S:  Yeah, M. Hannaham pl ease.

MEMBER  HANNAHAM I would assume that the
Applicant would accept the Ofice of Planning's offer to try to
make some accommodation with the regs.

MR. BERGFALK: Yes, I'm ?- we are willing to work
with the Ofice of Planning and do whatever is necessary. | do
?- 1 think the testinmony |'ve shared with you shows that | do
not agree with the conclusions or the assunptions at sonme points
in the report, so | would hope that any work with the Ofice of
Pl anni ng and t he nei ghborhood, you know, would be based ?- would
i nvol ve a dial ogue that would involve reconciling some of those

di fferent view points.

I mean, | don't think it's ?- it is a church
bui I di ng. In our view, it's not a residential building that's
bei ng convert ed. The uses are very npdest. There is no real

parking that we ?- you know, 12 kids after school is not going
to require parking spaces when people are com ng home from ?-

CHAI RPERSON GRI FFI' S: Ckay.

MEMBER HANNAHAM  The whol e thing ?-

MR. BERGFALK: Sure.

MEMBER HANNAHAM Al |l of the above, 100 percent.

MR. BERGFALK: Sure.

MEMBER HANNAHAM  Thanks.
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CHAI RPERSON GRI FFI S: And what we're going to

have to go to is the actual howis it in the actual regulations.
I nmean, we can't, frankly, make it up. I nmean, yeah, if we

said sure, there's ten teenagers. They're all going to drive.
You need ten parking spots. That doesn't follow Okay. So
ot her government reports, we do have the DPW report that
i ndicates that they have no objection to this application, and
the report is on file. | won't read it. Am|| missing any other
government reports? | don't have any notes on that. Okay.
Good. Then we can go to the ANC The ANC representative is
here to give a report today. Is that correct? And you can
actually state your nane.

MR.  CHAGNON: Good afternoon. My nane is John
Chagnon. I"m an ANC Commi ssi oner. I"m the representative for
4A.

CHAI RPERSON GRI FFI S: Okay. And you have ?- tell
me ?- you have the report that you're subnmtting today on it,
and ?-

MR. CHAGNON: We have subnitted a letter already.

CHAI RPERSON GRI FFI' S: Ckay.

MR. CHAGNON: It should be in your file, dated
February 11'", 2002.

CHAI RPERSON GRI FFI S: Okay. And so you don't
have ?- all right. So you're not getting new ?- we have that
one. And then you have a letter indicating that you are to
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present this today?

MR. CHAGNON: Yes.

CHAI RPERSON GRI FFI'S: Okay. And then lastly, did
you ?- in that the ANCis a party in this case, and forgive ne
for not «calling you wup here, you actually have cross
exam nati on. VWhat shall we call it, honor? Do you have any
cross exanmination at this point?

MR. CHAGNON:  No.

CHAI RPERSON GRI FFI S: Okay. Then wel cone and
pl ease proceed.

MR. CHAGNON: Thank you. I'd like to direct the
Board to the 16'" Street Hei ghts Zoning Overl ay. And
specifically here, we're tal king about a special exception. |'m
not sure ?- we were under the inpression that this was going to

be a church. If it's not a church, there's clearly a change in

use, and that this should be a variance, not a special exception

at all, so I'mnot sure that we're, you know, dealing with the
appropriate thing at the first level. But, you know, |I'Il |eave
that to the Board. I'"'m not skilled enough to know whether

that's the case or not.

The special exception specifically deals wth
whether it's going to have a negative affect on residents,
traffic, noise, design, objectionable conditions. And | think
the ANC has clearly stated that we feel that these things wll.

I think part of the prograns thenmselves, the very
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design of the prograns thenselves are objectionable, that we're
dealing with what could be potentially a child devel opnent
center, a conmunity based residential facility, a dormtory,
of fices and a private school.

Each of these elenents of the uses are far nore
i ntensive than the uses previously there. W were dealing with
one church, a single entity, and the pastor has already
identified that they have used their Certificate of Occupancy,
that they had 150 or nore at tinmes. |If that's the case |'m not
sure, but I'll accept himat his word. |If there C of O provided
for 75, you know again, the lack of enforcenent at the city
| evel causes the community great concern. And the community's
concerns is that once this is approved, this is a neighbor
that's going to be there 40 and 50 years, or |onger. So the
speci al exceptions and variances, the comunity takes very
seriously, and that there has to be something in it for the
comunity to ultimately point to and say this is worth the
sacrifice. And when | spoke to the pastor at the ANC neeting,
presently they have no arrangenments with Brightwood Elenentary
School for English as a Second Language to assist with tutoring,
and students and so on, and that ability has been there all the
way al ong. And they haven't taken advantage of that, nor have
they made it known in the comunity that they had intentions to
do so.

The church prograns that they're identifying
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woul d be consistent with a church, and the pastor stated clearly
that he is not a church. And so | would ?- as you carefully
pointed out earlier, that this is a specific area of great
concern, that when the community is represented, or we felt that
this was going to be a church and these were church prograns
within a church, perhaps our objections mght even be stronger
where it is not, prior to now, we assuned that this was a
church, and that these would be church prograns within a church.

I think several Board Menbers have identified the
nunber of people involved. There could be potentially 75 church
wor shi pers, eight long-term volunteers, 15 transient guests at
any given point in time, nentoring prograns with volunteers, ESL
progranms with volunteers, and part-tinme volunteers. These are a
| ot of people comng and going from one site with a very high
turnover rate.

People in the comunity like to know who Iives
next door, and when you have this kind of turnover with this
vol une of people on a rotating basis, you know, throughout the
year, year after year, this is very difficult on a conmmunity.
Qur community ?- part of the reason we have the Overlay is we
spent thousands of dollars because of the intrusions and
i ncursions of institutional uses in our conmunity.

Qur community has changed. We have many, nany
CBRFs. The statistics were that we had nore CBRFs than any of
the ?- in Ward Four, than Wards One, Two, and Three put
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together, and nmore CBRFs than Ward Five, any two other wards
singularly, so | would ask you to |l ook at these things. This is
why we went and got the 16'"  Street Overl ay. These
institutional wuses, and it's not just the churches. It's
cumul ative

We have youth offender hones. WE have hones for
the nentally retarded. We have hones for pre-sentencing. W
have these things in our neighborhood, and our nei ghborhood has
done its part to support these types of organizations and
facilities, but there's a point where you say enough, and that's
when the Overlay was put in place. And even with the Overl ay,
there's a nunber of organizations that conme out under the radar
sinmply because the nunber of people are |ower, and they don't
mandat e any approval before this Board. And so when you add al
of those in, we have nore institutional uses than you ?- as
understand it, than anywhere in the <city, in Ward Four
specifically in 4A. That's the end of ny report.

CHAI RPERSON GRI FFI S: Good. Thank you very much.

And | would note with great seriousness the amunt of, as you

say, the cunulative inpact, but | would also, maybe nore
hunmorously note that there are many nei ghborhoods that like to
give that title of the npbst popul ated. And | think ny own

nei ghborhood has done that numerous tinmes, but that not
mtigating the seriousness of the issue, and that is the
saturation of that type ?- or facilities as opposed to
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resi denti al

Ckay. And we do have the letter in which
actually outlines a |Iot of what you have said, but you've added
some good flavor to it. Any questions of ANC from the Board
Menbers? Okay. M. Bergfal k, you have cross exam nation of the
ANC at this point.

MR. BERGFALK: Okay. M. Chagnon, | would have
loved to have had an opportunity to discuss sone of your
concerns. |'m wondering why when | called you on the phone and
asked if there were concerns, you didn't air a single one of
t hese.

MR.  CHAGNON: Well, | think I did let you know
that there was the Overlay. I think that was part of our
di scussion. And | think I did say that there could be potentia
for problens, that people in the community nmay not be open to

this type of use.

MR. BERGFALK: Wwell, any ?- you know, | cannot
tell you that | renmenber what general coments you my have
made, but | specifically asked you for concerns or potential
problems, and you didn't give nme anything. And |'m just
wondering, with this list it really would have been hel pful

because | think we could answer those questions. And one of the
concerns | have in going to the ANC, is | feel | never had an
opportunity to answer the concerns, which clearly are very heart
felt concerns.
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MR. CHAGNON: Well, and specifically, that's why
| wote you a letter, invited you to the ANC neeting, along with

Earl Chanwel |, the president of 16'" Street Hei ghts.

MR. BERGFALK: I'm sorry. I never did receive
that letter.

MR. CHAGNON: Letters went to both you and M.
Chanwel |, and | believe | may have that letter with ne.

MR. BERGFALK: I nmean, | was ?- | canme to the
nmeeting. | knew of the neeting from M. Jones, so | was there,
but ?-

CHAI RPERSON GRI FFI S: Actually, let nme just |ay
out some ground work here for cross exam nation.

MR. BERGFALK: Sure.

CHAI RPERSON GRI FFI S: M. Bergfalk, you need to
ask questions.

MR. BERGFALK: Ckay.

CHAI RPERSON GRI FFI'S: And those questions will be
answer ed.

MR. BERGFALK: All right.

CHAI RPERSON GRI FFI S: The questions you ask wll
be directly to the testinony that you' ve heard today.

MR. BERGFALK: Okay. M. Chagnon, | ?- that |
heard today. For instance, he said at the ANC neeting that he
did ?- was not aware of anyone that was in favor of this, but
that's not ?- he didn't say that today, so | can't ask about ?-
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| guess the question ?-

CHAI RPERSON GRI FFI'S:  Is that part of the case?

MR. BERGFALK: Well, the question that | had is
if ?- does your viewpoint represent the residents of the ANC
District?

MR,  CHAGNON: I believe it not only represents
the residents of my ANC District, nmy Single Menber District, but
that of the ANC-4A as a whol e.

MR. BERGFALK: No further questions.

CHAI RPERSON GRI FFI'S:  Okay. Thank you very nuch.

Al'l right. I'"m sorry. Is there ?- now people in support, if

you want to all come up to the table. Ckay. What |I'mgoing to

do is I'mgoing to start on this side. I''m going to have you
i ntroduce yourself. Turn on the mke, and just give me your
nanme and your address. Also, if you have written testinony,
absolutely make sure it stays here part of the record. If you

can sunmarize that witten testinony, that would be very
advant ageous. Let nme lay this out for you.

Qur Board has been here since 8:00 this norning,

and we've had only the breaks that you' ve seen us have. Ve
haven't had lunch yet. W're going into a case that wll
probably take us until 8:00 tonight. | say this only because

the attention span on an enpty stomach is going to be very, very
small, so as much written as you can put in is going to be very
i mportant.
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CHAI RPERSON GRI FFI'S:  Ckay. Great.

MS. MWELLS: My name is Marina Wells. I'm a
resident of 16'" Street Hei ghts. 1'ma nenber of the 16'" Street
Civic Association, and | also was a nenber of the St. Luke's

183

Church before it was sold to Reverend Lynn, so |I'm here to

support the Reverend and what he's trying to do in

conmuni ty.

t he

Okay. To backtrack | would say that, speaking of

your Overlay; yes, we in that conmunity didn't want any

nore

busi nesses. Busi nesses, you know, that deal sonething else.

But as | spoke to my neighbors and as we spoke to ?- | spoke to

a lot of people. Nobody is objecting to anything religi
whether it's a church or a religious organization that

benefit the nei ghborhood.

ous,

will

In other words, a |lot of people said that, and so

do |I. I wish we had nore churches in the area. It would be

better for us, and for the kids in the area, and so on and so

forth.

Qur ANC Chairman states that he is speaking for
us. |I'msorry. M, and a lot of people in my comunity object
to that. Never were we consulted. He's not speaking for us.

We have a different point of view W signed a petition.

CHAI RPERSON GRI FFI'S:  Ri ght.

MS. WELLS: Unfortunately, we only did it in two
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days, and we only collected 60. | was ?-

CHAI RPERSON GRI FFI S: Hol d on. Is that the sanme
petition that you handed in?

M5. WELLS: Did you hand it in?

MR. BERGFALK: I handed ?- yes, | handed in the

copy, a photocopy.

CHAI RPERSON GRIFFI'S: Okay. | have that. | also
have your letter. Let ne just also clarify very clearly. It is
not the gentleman's opinion that he represents. As an ANC
Commi ssioner, an elected position, he does represent. Now you

can say clearly you don't agree with that ?-

M5. WELLS: That's what | said.

CHAI RPERSON GRI FFI S: ?- but t he ANC
Conmi ssi oner, he doesn't need to explain that, or be questioned
on it by nmere fact that he's an elected ?- in an elected
posi tion.

MS. WELLS: No, no. He's in a position, but we
?- in other words, he's not speaking for us. We don't agree
with what he said.

CHAI RPERSON GRI FFI S: Okay. | get your point,
but he does speak for you.

M5. WELLS: Yes. And to go further, this is not
the only church group that our ANC Comr ssioner is going
against. Two churches already were cl osed. One was Catholic
They were snall chur ches. One was Catholic, one was
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Pent ecost al . They were renting a space. A third church that
he's going after is a little white Baptist Church. It's been
there, | think, for over a year

CHAI RPERSON GRI FFI' S: Ckay.

MS. WELLS: No, no. Wat |I'msaying is that it's
very strange that now again there's an objection to this Baptist
M nistry.

CHAI RPERSON GRI FFI' S:  Ckay.

MS. WELLS: Now the ?-

CHAI RPERSON GRI FFI S: So your speculation would
be the ANC Menber isn't a church-goer.

M5. WELLS: Excuse ne?

CHAI RPERSON GRI FFI S: It's not a good joke. You
don't think the ANC Menber actually supports churches in the
nei ghbor hood, and that's what you're establishing.

M5. VELLS: I believe he works against the
chur ches.

CHAI RPERSON GRI FFI'S:  Ckay. That's clear.

MS. WELLS: As far as the parking space, because
I was part of the St. Luke's Church, there is that strip on one
side if you're going, let's say from 16" toward 14'". There is
that strip with two sides where you could park conpletely empty.

No resident ever park there, and |'ve been going to that church
for many years. They all have either their garages or they have
their, what do you call it, driveways.
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CHAlI RPERSON GRI FFI'S:  Ckay.

MS. MELLS: And no one objected to the people
par ki ng there.

CHAI RPERSON GRI FFI S: Ckay. Let me also be
clear, and you're bringing up excellent points is why |'m
interrupting you. But even if we decided that no one owned cars
in the entire area, and no one ever parked on the street, a
parki ng requirement by zoning cannot be satisfied by counting
the on-street parking.

MS. VELLS: Al right.

CHAI RPERSON GRI FFI S: It certainly goes into the
fold of the entire case, and | think that's been clearly laid
out, so ?- and again, |I'm saying this as we go down the line
We don't need to repeat what's been said. And the photographs
show ?- well, we understand there's ?- how nany parking spaces
are provided on the street.

MS. WELLS: See, if | may ?- in conclusion, if |
may say, | will gladly get nore signatures. WE just didn't have
any tinme. Everyone that | approached, no one objected to this
particular Baptist Mnistry noving into that house and staying
there, and conducting their business. No one. |In fact, people
were all for it, and a |lot of people stated, again I'll repeat
nmyself, we'd like nore churches and nmore religious activity in
the area. Okay. And that's all | have to say to that.

CHAI RPERSON GRI FFI'S: COkay. Thank you very nuch.
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Al right. And we ?- and you have submitted a petition. It is
Exhi bit Nunber 38. It's a total of ten pages. That incl udes
your cover letter, and also the Metropolitan Police 4-D

Presentation to you.

MR. BERGFALK: Yeah, | subnmitted that. ['m
sorry. She is a very civic mnded person, and I'm sorry |
didn't nention that. | just attached that one to the letter.

CHAI RPERSON GRIFFI'S:  Not a problem Okay. Good

af t er noon.

MR YORGEY: Good afternoon. My name is Rick
Yor gey. I live at 1330 Longfellow Street, N W, just four
bl ocks or so fromCity Gate. |'ve known Reverend Bergfal k since

1988 when he was Pastor at Calvary Baptist, and have been
famliar with his mnistry and the programs that he's had in
that time.

M wife and |, and our three children noved to
Longfellow Street in 1990. W have, since then, added two Kkids
to our famly from the nei ghborhood. One who is now 20 and in

col l ege, and one who is three and driving us nuts.

I have ?- | am also a Board Menber of City Gate,
but | should point out that not only am | not a nenber of
Cal vary Baptist Church, |I'mnot even a Baptist, but |I'ma nenber

of the board of City Gate because | know Reverend Bergfal k. I
know and understand the ministries that he intends to do, and |
understand the conmunity in which City Gate is | ocated.
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W have been integrally involved in Brightwood
El ementary School since the day we noved to the neighborhood in
1990. Al three of our children were in elenentary school at
that tine. Excuse ne. Qur youngest was not in elenmentary
school yet, and | have held every position in the PTA as well
as served on a local school structure teamfor six years.

W have seen the nei ghborhood change, the nmekeup
of the neighborhood change from less than 10 percent being
students needing ESL training, to being 50 percent students
needi ng ESL training. I know the nunber of ESL teachers at
Bri ght wood has gone from two when we arrived, to nine at |ast
count when | was at the school. And | guarantee you that any
one of those teachers will tell you that they are not conpleting
the job, that there is more work that needs to be done wth
those students, that they cannot possibly neet the needs of all
of those students in that neighborhood who need help with
honmewor k. This is the ESL work, as well as students who need
hel p tutoring and homewor k hel p outside of school.

You know as well as | do, the teachers often end
up doing parental duty, as well as trying to teach, and it's
just an overwhelmng job. M wife is also a teacher by
education and training, and she has worked as a substitute at
Bri ght wod, and she'd tell you the sane thing if she was here,
but she's taking care of our three year old. So ny relationship
with Reverend Bergfal k goes back nany years. | understand and
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respect the ministries that he's been involved with. | know the
community and the needs at Brightwood Elementary School, which
City Gate, that property is a part of the area served by
Bri ght wood El enmentary School, and the needs are trenmendous. And
these services would only help. W know many of the teachers at
Bri ghtwod and they welcome the help that City Gate could
provi de. Thank you very much.

CHAI RPERSON GRI FFI'S:  Okay. Thank you very mnuch.

Yes, ma'am We'Il nove the mike over to you. You could turn
your mke off, sir. [I'mgetting feedback.
MS. NORRIS: Okay. |I'Il nmke it very quickly.

CHAI RPERSON GRI FFI'S:  Thank you.

MS. NORRI S: My name is Marilyn Norris. I'm a
vol unteer mission from American Baptist National Mssion Ofice,
and | was assigned to serve with City Gate. | started the 1%
of January, so right after | came, | went to the January neeting
of the 16'" Street Hei ghts Civic Association to make nyself
acquai nted as being a part of the neighborhood, and introduced
nmysel f as being a representative of City Gate. At that tinme, no
one said anything negative to ne about City Gate.

I'"'m also working with ?- we started an ESL for
adults at Wsconsin Avenue Baptist Church after | cane, and we
have 11 students in the area that ?- adults, people that work
eveni ngs that canme to our ESL daytinme classes. WE hoped that we
can offer an adult class in the norning, and an adult class in
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the evening, as well as the after-school tutoring prograns for
the youngsters in the school that need the help with their
homework and with their ESL training.

This involves using people from the comunity
which are volunteers, as well as people like nme who cane here
fromlllinois for a year. And this is a whole new ball gane for
me, but I'm really grateful to be here, and to see how the
government ?- I'm a community social worker, you know, wth an
MSW in Comunity Service, so |I'm famliar working with the
conmmunity, and what it neans to work with the conmunity. And
I"'mglad to be working with the comunity in order to see that
this is resolved, because the comunity is what it's all about.

It's where we are, and how we work. And thank you for

listening to ne.

CHAI RPERSON GRI FFI S: Great . Thank you, and
wel cone to D.C There's not mnuch difference between Illinois
and D.C., so you'll find it very easy to get along here. Okay.

Anyone else here to testify on this case, which | should

refresh everyone's nenory is Application 16826, City Gate. The
| ast case of the norning at 2:10 in the afternoon. No one else.
Okay. Very good. Then what |'m going to do is go for brief
closing remarks by the Applicant. W are going to set this for
decision making, and let ne just state this all out before we
get the dates going.

Ms. Norris, you bring up an excellent point that
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you' ve just cone on board, and that you are a conmunity soci al
worker, and | would hope that you and M. Bergfalk would
actually sit down with the ANC, and go over sone of the points
that they bring up. I would hope that we could have further
informati on submitted into the record to help our deliberations
on how t hose go about.

W are also going to be asking the Zoning
Admi nistrator to give us a menmo on parking. We can't address
it, and there's no reason to right now because we don't know
what ?- unless we do our own calcul ations, which is the Zoning
Administrator's purview to do that, so he will set that up very
quickly. That will go to you, it'll conme to us, and we'll see
where we are with that. So with that, M. Bergfalk, | turn it
over to you for closing renarks. You just need to turn your
m ke on.

MR. BERGFALK: I"m sorry. | appreciate the
patient and | ong suffering of the Board. Thank you.

CHAI RPERSON GRIFFI'S:  This is our volunteer duty.

MR. BERGFALK: Well, you do it well. | just want
to offer a clarification. First, when | said that St. Luke's
had sonmetines 150 in attendance.

CHAI RPERSON GRI FFI' S:  Uh- huh.

MR. BERGFALK: They occasionally had special
events. They made it clear to me that they respected the 75
occupancy limt in the chapel, and they had speakers like on the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

192

porch, or in the yard, and the other people were outside. And
everything | know, they were nodel citizens.

CHAI RPERSON GRI FFI' S:  Ckay.

MR. BERGFALK: Ckay. | don't want to give thema
bad nane.

We do not believe that our purposes and prograns
would in any way be adverse to the community. We think they

woul d enhance the community. We're not converting an existing
residential building. W believe we're using, continuing to use
a church facility. | agree with you on the parking. | did not
have the 16" Street Overlay until two weeks ago, and | see the
parking requirement, and we would have to have sone kind of
relief. It was in the record. That was when the first tine we
saw it.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BERGFALK: So | understand what you said
about that. W don't need the parking for our program but |
understand the legal requirenent, and | hope there's some kind
of variance that can be granted for that.

We have found a lot of support in the conmunity.

I have discovered that the stated opposition of the 16'" Street
Hei ghts Civic Association is the personal statement of the
presi dent, based on his understanding of how nenbers of the
association feel, apart from prior discussion or action. And I
think he did that in good faith. I think he's a good nan.
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just regret that wthout being able to talk to ne, that
statement was presented to the ANC, and was the basis for an ANC
deci si on. And we are happy to talk with M. Chanwell, M.
Chagnon, and the ANC, and we will work with them

The residential conponent of this use is well
within the capacity of the building. The progranms are tailored
to nmeet the needs of the community. | understand the wild fears
that if you add everything together and multiply by five it
could grow to the place where it's, you know. And all | can say
is that's not what we're proposing, and we think we have a track
record. |'ve been in the community for 15 years as a senior
mnister. The church | served, Calvary Baptist Church downtown
has been here for 140 years. The D.C. Baptist Convention has
140 churches, and a strong role in the live of the comunity.
You have testinmony, and letters, and some that were not read
from Joanne Newhouse, of the Pennsylvania Avenue, Penn Quarter
Community Association which will attest to over the years, the
fact that those of us involved in these nministries have al ways
worked with the community. And we sinply want to be able to do
what you folks are giving your life blood here. W just sinply
want to be able to do for this conmunity what we believe we can
do for it, and we would like the opportunity to use this
facility that we've purchased for those purposes.

CHAI RPERSON GRI FFI'S: Good. Thank you very nuch,
M. Bergfalk. Okay. While ?- unless we have a date right away.
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SECRETARY BAI LEY: Yes, M. Chairnman. Mar ch
woul d be too soon, so April 7% would be the decision date.
Submi ssions, we're suggesting March 12'". And then the

responses, March 19'".

CHAI RPERSON GRI FFI'S:  Ckay.

SECRETARY BAI LEY: Now, M. Chairman, | did get
the submission from the Zoning Adm nistrator for a neno on
parking. Was there a second itenf

CHAI RPERSON  CGRI FFI S: Well, there is a second
item The second issue was that the Applicant was going to be
talking with ANC to |look to address sonme of their concerns. |

woul d ask for the second subm ssion actually, M. Bergfalk, if

you are so inclined. | don't nmake this a requirenent. You have
laid out your program Qobvi ously, Board Menbers have had
guestions on that. If you would very concisely, wthout any

sort of narrative, lay out population, tine of use, even if it's
10 to 12 ESL. Frankly ?- well, that would be good. Popul ation
program tine of use, that would be very helpful. And I would
advise you to know that if this goes ahead and is approved, that
may well be adopted into the order, so be very clear and
specific that outside of those times, hours, or populations
woul d not be allowed. You have indicated |ike special events.
That's very appropriate to say, you know, 35 on down.

Ckay. Anything else, Board Menbers? Okay.
Let's restate the fact of when we need your information in by.
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And that nmeans anything that is dealt with in terns of the ANC
And al so, let me just state that we often tinmes ?- it's too bad
that sonetinmes cases can beconme popularity, and people can cone
in and say no, no, |'ve got 100 people, and they're all in
support, and | speak to them And |'ve got 65 that aren't 2-
we're not counting nunmbers here. And | think what the ANC has
brought up as a fact is there are substantive things within the
Overlay that need to be addressed. And the Overlay and 216
which you're in for, was witten for the zoning regs because of
?- not specifically this, but obviously, you fit withinit, so |
would not look at this as an issue of popularity. It's
certainly inportant in one aspect, but | would look at it as
very substantive issues of what are the adverse inpacts that
have been voiced, and then how those m ght be nitigated, and how
that mght then afford you the approval or support of the ANC,
and others that don't at this point. So that's enough said by
me. Dates for subm ssions again?

SECRETARY BAI LEY: Subm ssions are due in this
office by March 12'", And may | add, M. Chairman, to the
Applicant, that that subm ssion should be served on the ANC as
well. And to the ANC, the Zoning Administrator's response will
be in the file, if you do not receive a copy. It should be
filed by March 12" The responses to those subm ssions are due
March 19'", and the Board will consider decision on April 2"
CHAlI RPERSON  CGRI FFI S: Is that clear? You
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understand all that? So the 2™ we will have all that

i nformati on. W wll deliberate, and we wll cone here and
actually nmake the decision. You don't need to be in attendance.
You're certainly welcone to be, and let nme just get a visual
i ndication from the ANC nmenmber that you can make those dates.
Okay. And it was agreed upon. And unless there's anything el se
we need to take care of, | wll adjourn our norning neeting of

the 19'" of February, 2002.

(O f the record 2:20 - 3:08 p.m)

CHAI RPERSON GRI FFI S: Good afternoon. We have,
as usual, a very packed schedule, and we are set to go. | wll
call this afternoon hearing to session. It is the 19'" of
February, 2002. This is the Public Hearing of the Board of
Zoning Adjustment for the District of Colunbia. My name is
Geoff Griffis, Chairperson. The Vice Chair, Anne Renshaw, is
out on a personal responsibility. She will be reading the
record to stay on this case, and has heard up until now, and so
we will be getting everything to her so that she can properly
del i berate.

Curtis Etherly, who has just left the roomand is
now returning, gladly. You' ve got keep these guys under a tight
rope, especially these long days, is also with us today. Also
representing National Capital Planning Conmission is M. Levy,
David Levy, on ny left. And M. Hannaham is joining us today
fromthe Zoni ng Conmi ssion.
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Copies of today's hearing are available to you.
I will read this through very quickly. This is fairly
boilerplate stuff, and we all have been through this together
several times, but the information is on the table of the
hearing at the door that you did cone in.

When presenting information to the Board, we do
ask that you speak into the nicrophones, and you know we do have
technical difficulties at tinmes, so | will give instructions on
t hat . W do ask, and |'m happy to say that up until now we
haven't had any sort of disruptions in terms of noises or
activity, and | would certainly hope that that continues in the
heari ng room today.

Al'l persons planning to testify, of course, wll
fill out witness cards, and these cards will be given to the
recorder. And there should be anple at the table, and also on
the table that you did conme into. We have previously
established the order of this appeal, and we wll continue on
that established order. If there's questions about what we're
doi ng, or the order that has happened in the past, or what we're
doing today, please bring it to our attention and we wll
clearly clarify it.

But to that, ny understanding is that we wll
begin this afternoon with Father Flanagan's testinony and
wi tnesses. They will obviously have cross exam nation. W will
then go to rebuttal testi nony, and finally as we had
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established, we wll have <closing remarks by all those
participating all at once.

Now let me get through the rest of this. The
record will be closed at the conclusion of each case, of course,
except for any material that we specifically request, and we
will obviously nmake that very clear at the end of the hearing,
exactly what is expected, and the dates and such that it wll
need to be submitted. After the record is closed, of course, no
other information will be accepted by the Board.

The Sunshine Act requires a public hearing on
each case be held in the open before the public. The Board may,
consistent with its rules of procedure and the Sunshine Act,
enter into Executive Session during or after a public hearing on
a case for purposes of reviewing the record, or deliberating on
t he case.

The decision of the Board in these contested
cases nust be based exclusively on the public record. To avoid
the appearance of the contrary, the Board requests that persons
present not engage the Menbers of the Board in conversation, and
I would just also remind you turn off all cell phones and
beepers so that we don't disrupt the proceedings.

Schedul e. We cannot anticipate how long things
take, and we give anple tinme to hear in every case that which we
should hear. We all know that this has been going on for quite
some tine and needs to have the tine available. I would
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anticipate ?- well, this is what | wll propose. W wll have
one break between now and 6:00, and as we get close to 6:00 we
will assess where we are, and try and estimate how nuch nore
time, if so, is needed. If we end at 4:00, well then | think
the Ofice of Zoning is taking everyone out to dinner, but not
to ?- knowing that's probably a safe bet, | can say that on the
record. So at this time we'll consider any prelimnary nmatters.
Prelimnary matters for those that relate to whether a case
will be heard today, such as a request for postponenent,
conti nuance or wi thdrawal, or whether proper and adequate notice
of the hearing has been given. If you're not prepared to go

forward with a case today, or if you believe the Board should

not proceed, now is the time to raise such a matter. | don't
read that based on the case that everyone, | think, is here for
today, but rather the first case in the afternoon. And | do

bel i eve we have a prelimnary matter on that.

SECRETARY BAI LEY: Yes, M. Chai r man.
Application of Safeway, Inc., Appeal Nunber 16821. There is a
letter in front of each of the Board Menbers, and that letters
indicates that the Applicant ?- the Appellant is w thdraw ng
that appeal. And that's 16821, Safeway, Inc.

CHAI RPERSON  GRI FFI S: G eat. Thank you very
much. And | think not having a |lot of substance to the letter,
but this means that antiques are safe in the District of
Col unbi a agai n, perhaps. Maybe that's my own annotation. I
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shoul dn't say that, but let us then call the next case of the
af t er noon.

SECRETARY  BAI LEY: Appeal Nunber 16791  of
Sout heast Citizens for Smart Developnent, Inc., and Advisory
Nei ghbor hood Conm ssion 6B, pursuant to 11 DCMR, Section 3100
and 3101, from the admnistrative decision of Mchael D
Johnson, Zoning Administrator, allowing the |ocation of Father
Fl anagan's Boys Town Phase 1. This is a residential group home
to be located in a G2-A District at prem ses 1308, 1310, 1312,
and 1314 Potomac Avenue, S.E., Square 1045, Lots 134, 136, 137,
and 138.

M. Chairman, the witnesses were previously sworn
in, and | believe there are no new persons to testify today, and
so the case is now ready to go forward.

CHAI RPERSON GRI FFI'S: COkay. Thank you very nuch,
Ms. Bailey. I s anyone here testifying that has not been sworn
in before? In which case, we are. M. Feola.

MR. FEOLA: Thank you, M. Chairman. For the
record, Phil Feola with Shaw, Pittnman on behalf of Father
Fl anagan's Boys Town. Should we proffer our expert w tnesses
now and have that taken care of?

CHAI RPERSON GRI FFI'S:  Yeah. Absolutely.

MR. FEOLA: And before we start, we are going to
offer three witnesses today as experts, M. Armando Lourenco as
an expert in zoning. Ms. d adys Hicks as an expert in zoning.
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Ms. Conni e Washington as an expert in social work. | believe
the resumes were part of our pre-hearing submn ssion. If not,
we'll get copies right now.

(OfFf the record)

CHAlI RPERSON GRI FFI'S: Okay. Board Menbers, let's
take these one at a tine. Let's do the zoning experts first,
M. Lourenco and Ms. Hicks. |s there any questions? | believe
I am not mistaken by saying we have accepted both of these
before as experts in zoning. Questions, concerns? Okay. I
don't see a lot of people grabbing the mkes here, so | would
suggest that we do accept the two zoning experts proffered.
Before |I do that though, first do you have any objections to the
expert witnesses? Do you have their docunents?

MR. FECLA: M. Chairman, M. Washington has
her's with her. She is not in the roomright now, so we'll have
to wait and identify her as an expert, and give it to opposing
counsel at that tine.

MS. FERSTER We don't have any objection to Ms.
Hicks or M. Lourenco as zoning experts, and | would wait to
see Ms. Washington's resune before we have a view on that
i ssue.

CHAI RPERSON GRI FFI S: Al right. And she was
here. She just left the room |Is that the case?

MR. FEOLA: She was here before, yes.

CHAI RPERSON  GRI FFI S: Ckay. That's not a
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probl em

MR. FEOLA: She hasn't cone back.

CHAI RPERSON GRI FFI S: Actually, we may ?- let ne
ask you a question. She may show up in the nmeantime. If I'm

not nistaken, and believe ne |'ve got 12 inches of notes here,
but you objected to the expert witness proffered by Ms. Ferster
on social work. |s that correct?

MR. FEOLA: No, sir.

CHAI RPERSON GRI FFI'S:  You did not object to that.

Okay. All right. Then that's clear.

MR.  FEOLA: | objected to the testinony as
relevant to the Zoning Administrator's decision, but | didn't
object to her expertise as an expert in social work.

CHAI RPERSON GRI FFI' S: Ckay.

MR. FEOLA: If I did, | withdraw that objection
because, you know, she's qualified.

CHAI RPERSON  GRI FFI S: And that's fine, but it
does go to the next ?- and | was just trying to find my notes
here on that. You did object to the testinony.

MEMBER ETHERLY: M. Chair.

CHAI RPERSON GRI FFI' S:  yeah.

MEMBER ETHERLY: Just as a poi nt of
clarification. W had sone substantial discussion regarding the
expert w tnesses' testinony as it related to the operations of
Boys Town, because she did not have any personal know edge
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t her eof .

CHAI RPERSON  GRI FFI S: Ri ght. VWhat |'m just
trying to get at, and perhaps round about, and I'll be direct,
is what is the ?- right. Wat is the nature of the testinony?
Is it bringing, in fact, what we had asked for, the program of
the facility?

MR.  FEOLA: Yes. Ms. Washington is the Site
Director of the Boys Town Facility at Sergeant Road, and wll
oversee both Sergeant Road and Pot omac Avenue when the project
is completed, so she is an enpl oyee of Boys Town and runs the
progr am

CHAI RPERSON GRI FFI' S: Ckay.

MR.  FEOLA: She does that have operational ?-

operati ng experience.

CHAI RPERSON GRI FFI S: Great, and | appreciate
t hat .

MR. FEOLA: And quite frankly, the expertise in
social work isn't relevant, | don't think, to the ?- if you

choose not to recognize her as an expert, she's testifying as
the operations of Boys Town.

CHAI RPERSON  GRI FFI S: Ri ght . Okay. well, |
suggest that we proceed, and when she comes in, because we wl|
need to deliver her resune to Ms. Ferster. In the meantine, |
have m ne so you' re wel come to proceed.

MR. FEOLA: Thank you, M. Chair. For the record
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again, Phil Feola. Wth me is Marty Sullivan of our office.

Just a couple of brief comments as we begin the property owner's
presentation. | think the thing that we would like to stress in
this case is that for this Board, this is a very, very sinple
case. There's really two questions you have to ask and answer,
two questions you have to answer. One is, did the Zoning
Commi ssion in Order 725, the one that we've been tal king about
for a couple of days now, require a spacing condition for a
youth residential care hone of less than six kids with resident
supervisor or not? And then, whether or not the Zoning
Admi ni strator - the second question - absent specific
instructions in the zoning regulations is allowed to | ook beyond
the lot line in evaluating a building pernmit application. Those
are the two questions.

I think 1'd like to set the stage a little bit
about what's involved here, and let ?- hopefully get the BZA's
understanding of the big picture. Since October, there have
been 14 articles, virtually one a week in the Wshington Post,
concerning the dismal state of child welfare system in the
District of Colunbia, and its lack of suitable foster hones.
And |'m just turning these into the record. These are just the
copi es of those articles.

There's a crisis here. Mke no mstake about it,

there are kids at risk. I'malso going to read parts of a letter

2.
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M5. FERSTER: Excuse ne. I don't mean to
interrupt, and | don't want to interrupt the flow of vyour
statement, but the particular ?- can we wthhold specific
exhibits for distribution until | have an opportunity to see
that, and object as to relevancy if that's ?- if | have an
obj ection?

MR. FEOLA: W can turn themin, and then you can
obj ect .

CHAlI RPERSON GRI FFI S: Yeah. And | think that's
what we'll do, but in ternms of semantics, why don't we deliver
to Ms. Ferster first, and then deliver to Staff.

MR. FEOLA: Ckay.

CHAlI RPERSON CRI FFI S: Staff will hold it before
giving it to the Board for any comments or objections from Ms.
Ferster, and we can go fromthere. |If, in fact, it is sonething
we need to look at specifically and imrediately for your
testimony, we can assess at that point. But for now, | think
newspaper articles, this will suffice.

MR.  FEOLA: Thank you. Also, in the record
already is a letter from a gentleman naned Kenneth Rossenow
(phonetic), an attorney who | don't know. Sonme nore copies of
it we're going to pass out and give to counsel.

M. Rossenow apparently lives on Capitol Hill,
has lived there since 76, and is a supporter of the project.
But beyond that, there's a couple of things that 1'd like to
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just quote fromhis letter. "The District as a whole needs this
proj ect. I could cite statistics on the glut of children
growing up in foster care as scare stories. The sinply reality

is that there's a predictable supply of abused, neglected and

orphan children who will not be adopted. Just as the poor will
al ways be with us, so too will victins of abuse, neglect and
uncaring parents. Al'l the shouting of opponents will not w pe

away this inevitability."

This is a gentleman who, according to his letter,
does child welfare work for his living as an attorney. He said
when he started in “81 he had 250 cases. That was a full year.

Since then it has increased ten-fold. This is a letter that's
in the record. And, "I wite this letter not only on nmy own
behal f, but also as a de facto spokesperson for the children.
They need this facility."

The age old question is, are you part of the
problem or part of the solution? Boys Town is trying to be
part of the solution. Al beit a small part, four houses, 24
kids, but part of that solution.

Appel lants here have couched their case as we
just want to follow the zoning regulations. W want Boys Town
to follow the zoning regul ations. They should get a speci al
exception, and cone before you and get a special exception, and
that's really all we want.

They've used a unique and unprecedented, not to
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menti on erroneous reading of the zoning regulations, but let ?-

if you have any doubt of what their real intent is, just ask

yourself as you deliberate on this appeal, if this room?- it's
not very full right now, but if it had been full, it would have
been filled, like it has been the last two sessions, if this

case had been about four single famly houses on this site, on
30,000 square feet of land which could be occupied by an
apartnment building of 100 units, or an office building with over
100,000 square feet as a matter of right, on a site that was
formerly a car wash. Ask yourselves that question, would this
roombe filled? No, it wouldn't, because this case is about the
kids. [It's about who's going to occupy these houses. It's not
about the land use. And if you have any doubt about that, all
you need to do is look at the web site for the Appellants. It
doesn't say send Boys Town to the BZA for a special exception.

It says, "Stop Boys Town", and |I'd like to submit a cover sheet

of their web site into the record. It says, "Stop Boys Town."
Clearly t he opposi tion here isn't about
interpreting the zoning regulations. It's all about the future

resi dents of these houses. And in that sense, they're asking
you to treat housing for these handi capped kids differently than
you would treat housing for what | would call a normal nuclear
famly.

Right back to the zoning regulations though,
which are really the charge before you. They couldn't be
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clearer. In this zone, a youth residential care hone of six
foster in a famly of resident supervisors, that's 201.1(n)l is
permtted here as a matter of right period. It isn't pernmtted
as a matter of right, provided that it's not next door to
anot her one. It's not permtted here as a matter of right
provided that it's not ?- the property next door is owned by the
same entity. It's not permtted here as a matter of right
because there's another CBRF within 500 feet. It's permtted
here as a matter of right period.

Al'l you need to do is look at, as | said last
time in the nmotion to dismiss, at Oder 721. That order
specifically takes out the spacing requirenent and a special
exception for youth residential care hones between four and

ei ght kids, and create a 201.1(n)1l, which makes it a matter of

right.

And if you look at Appellant's case and you | ook
at the transcript, which I know you will, it is sprinkled with
the words, "violates the spirit of the zoning regulations,
violates the intent of the zoning regulations.” In fact,

counsel in cross examning M. Bello kept on asking hi m whether
sonmething in the regulations precluded him from | ooki ng beyond
the lot 1ines. That's not how zoning regul ations are read.
It's what's in the zoning regulations is what the Zoning
Admi nistrator is charged with enforcing. He can't read past the
black letter of that law. He has to enforce it.
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As | said earlier, the tine when we should be
trying to solve the problem and enbracing the opportunity, we're
rather here trying to get in the way of potential solutions,
which we think is just absolutely wrong. We're trying 7?- Boys
Town is trying to house these kids who, by the way, aren't
troubl ed youths, which is what our opponents keep on calling
t hem They're kids in trouble, they're youth in trouble.
They're kids who are abused and negl ected, kids who are orphans
for the state, and we want to put themin a safe sound structure
so they can get back and becone a productive nenber of society.

This is a project we think the community should enbrace, not
oppose.

W really have just three witnesses today. We

have a couple of other people here available for questioning,

like the architect and so forth, but we expect to call M.
Lourenco, Ms. Hicks and Ms. Washington. And with that, 1'd |ike
to call M. Lourenco. Pl ease state your nanme and address for

the record, please.

MR. LOURENCO. My name is Armando Lourenco, and |
reside at 3712 Jocelyn Street, N.W, in Washington.

MR. FEOLA: M. Lourenco, have you prepared the
report that was subnitted as part of our pre-hearing statement?

MR. LOURENCO. Yes, | did.

MR. FEOLA: And that represents your professional
opinion with regard to this matter?
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MR. LOURENCC  Yes, it does.

MR. FEOLA: Could you summarize for the Board
that report and sone of the notes you've taken during the course
of this hearing?

MR. LOURENCO Sur e. Good norning, Chairnman
Giffis, Menbers of the Board. AS | stated, my name is Armando
Lourenco. |I'mprivate consultant on building and use regul atory
matters.

I mediately prior to my working as a private
consultant, | served as Admnistrator of Building and Land
Regul ation Adnmi nistration, Departnent of Consuner Regulatory
Affairs. | also served as the Acting Zoning Adm nistrator of
the District of Colunmbia from July 1998, to August 1999. Prior
to that, from 1990 to 1994, | was the Program Manager of the
Permit Processing Division of the Building and Land Regul ati on
Admi ni stration, and in that capacity | interacted alnost daily
with the Zoning Administrator.

As a result of ny past experience and ny
background as a regulatory officer in land use matters in the
District of Colunbia, | am very famliar wth the zoning
regul ations and their inplenmentation.

I was retained by Father Flanagan's Boys Honme to
review the plans that were approved in connection with the four
buil ding permits that are at issue today. Based on my review of
those plans and other supporting docunents, |'m confident that
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the plans upon which the building pernmits were based fully
conply with the zoning regul ati ons.

It is also ny conclusion that the processing of
the subject permts follow standard review procedures, wth
which I'mvery famliar, that have been in place for a long tine
in the District of Colunbia, and were processed and approved
correctly.

| also had the occasion to review the ruling of
the Zoning Adm nistrator, M chael Johnson. That is part of the
subm ssion to this Board. That's the letter dated August 30”',
2001. In my opinion, the regulations were interpreted in a
manner that is consistent with the | ongstanding practice of the
O fice of Zoning Administrator, and the plans were reviewed
accordingly, and in strict observance of the zoning regul ations.

In this case, the Zoning Adm nistrator not only
applied the regulations accurately, he nade the only possible
decision that was consistent with the |aw when he approved the
permts. Therefore, the building permts should be upheld.

My opinions on the nerits of this case are
summarized in the report that's on record, so at this point, |
will try to direct ny discussion of the pernmits, try to clarify
certain specific zoning matters that are at issue. Those
matters are use, matter of right devel opnent, the authority of
the Zoning Administrator, and the intent and contents of the
zoni ng regul ati ons.
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Starting with the matter of use, the proposed use
for each of record Lots 134, 135, 135 and 137, in Square 1045
is that of a youth residential care home for six residents, to
be cared for by two adult resident supervisors. The proposed
facilities fit exactly the definition of youth residential care
hone as contained in Section 199.20 of the zoning regul ati ons.

A review of the zoning regulations reveals very
clearly that in those cases where disabilities of the residents
is not an issue, it reveals very clearly that the regulations
deal with youth residential care honmes in five tiers by capacity
of the facility. First, homes with six or less residents who
recei ve care. Second, homes with seven or eight residents who
receive care. Third, hones with nine through fifteen residents
who receive care. Fourth, hones with sixteen through twenty-
five residents who receive care. And fifth, homes with twenty-
six or nore residents who receive care.

The second through fifth of those tiers are
subject to proximty tests that exclude simlarly sized or
larger facilities in the same square, or within a certain radius
unl ess otherw se approved by BZA. However, no such exclusion
rules apply to the first of those tiers, the homes for six or
| ess residents. In any zone, as is plainly clear fromthe text
of Section 201.1(n)1l, because the applicants hone are limted to
six residents below 18 years of age, they fit the tier of the
smaller CBRFs of this type, for which the regulations contain
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certain specific requirenents and limtations as detailed in
201.1(n) 1.

The provisions of this section were added to the
regulations in 1993, by Zoning Comr ssion Order Nunber 725,
following proper public hearing procedure. The Section
201.1(n) 1, anong others, was added to renopve certain
restrictions previously contained in the zoning regul ati ons that
were in violation of non-discrimnation provisions of the Fair
Housi ng Anendnents Act.

In my opinion, any creative tinkering with it now
by the Zoning Administrator or by the Board would place the
District again at odds with Federal Civil Rights Law. It is
worth noting here that ANC-6B, the predecessor of one of the Co-
Appel | ants, was one of the only four ANCs that comented on the
matter in 1991, when it was before the Zoning Conm ssion.
During the public coments period on Case Nunber 90-15 regarding
the increase that was then under consideration from four
residents as a matter of right BRF in residential districts,
ANC- 6B, and | quote fromthe Zoning Comr ssion Order Nunmber 725:

"By resolution dated July 18, 1991, and by letter
dated August 2, 1991, opposed an increase to eight residents,

and supported an increase to six residents.”

Changi ng subject here, | would like to retread
briefly now what | stated in my report on matter of right
devel opnent . The zoning regulations clearly permt any of the
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proposed youth residential care hones as a matter of right in R
1 and higher zoning districts. This higher, | nmean with | ower
requi renents. This wuse is, therefore, allowed in the C2
District, and there are a string of provisions that starts at
Section 721.1, and through a chain of cross references |eads
back to Section 201.1(n)1.

For these reasons, |'m confident that each of the
proposed honmes used as a youth residential care home, providing
safe and sheltered living arrangenents for six individuals |ess
than 18 years of age is permtted as a matter of right on this
site, given its C-2-B zoning.

By the sanme token, the sections that do contain
tests on the distance between facilities always referred to, and
| quote, "Property containing an existing CBRF for seven or nore
persons in the same square." And two, quote: "Property
cont ai ning an exi sting CBRF for seven or nore persons within the
radius of", and then the regulations either state 500 or 1,000
feet as may be the case.

CHAlI RPERSON  CGRI FFI S: Can | ?- and let ne
interrupt you, M. Lourenco. And you indicated that you're
anendi ng the report that you put in with that information?

MR.  LOURENCO No, |I'm not anmending. ['"m just
restating for the sake of ?-

CHAI RPERSON  GRI FFI S: Okay. So you're not
changi ng anyt hi ng.
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MR. LOURENCO ?- my argunent. No, |I'm not
changi ng anything of what | stated.

CHAI RPERSON GRI FFI'S:  Ckay. Good. Thank you.

MR.  LOURENCO Not knowi ngly, at |east. The
i mportant point is that no test for separation from CBRFs for
Ssix or less residents is prescribed in the regul ati ons anywhere.

It is very clear that the Zoning Conm ssion did not intend any
separation test to be performed from homes with six or |ess
resi dents. Therefore, based on the current regulations, the
i ssuance of Certificate of Occupancy for one such home woul d not
af fect consideration and approval of subsequent Certificates of
Occupancy applications for a second, a third, or a fourth youth
home in successively adjoining |ots. W may or may not |ike
this. WE may or may not like the result, but that is what the
Zoni ng Conmi ssi on did.

Now third, | would like to make a short conmment
on a subject that's very dear to the Board of Zoning Adjustnent,
which is the authority of the Zoning Adm nistrator, as | very
well and painfully know. In spite of the clarity of this
deci sion by the Zoning Administrator, or perhaps because of its
clarity, the Appellants have gone through great Ilengths to
chal | enge the deci sion.

Nei ghbors affected by devel opnent often chal |l enge
the authority of Zoning Administrators to grant approvals to
those devel oprents. What's unusual in this case is that the
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Appel lants would have wanted the Zoning Administrator to
overstep the boundaries of his authority, and apply Section
721.5 out of its proper context, effectively substituting the
text of 721.5 for the text of 201.1(n)1.

Had the Zoning Adm nistrator done so, he would
have rewritten the regulations, taking the authority that is
reserved for the Zoning Conmm ssion. And |'m sure this Board
woul d not hesitate to reverse him

The ruling that approved the four matter of right
permts is consistent wth the text and intent of the
regulations. |It's consistent with |ongstanding practice of the
O fice of the Zoning Adm nistrator, and keeps the interpretive
authority of the Zoning Adm nistrator within proper bounds. As
such, it should be upheld by the Board.

Now as to the issue of the intent and the
contents of the zoning regul ations. The clear intent of the
zoning regulations is expressed in general terns in Section
101.1 where anpng the cited goals are, and | quote: "To prevent
undue concentration of population and the overcrowdi ng of I|and."

To achieve this state, the intents ?- the stated

intents of the regulations, the Zoning Comi ssion uses commpn

zoni ng tools. It divides the District of Columbia into zoning
districts, Section 105.1. It limts the uses allowed in each
type of district, listing those allowed as a matter of right,

and those that require specific approval by BZA. And it inposes
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m ni mum | ot sizes, nmaxi num occupancy rates, nmaxi nrum FAR, m ni num
cl ear spaces around buildings to control the concentration of
devel opnent . These are the tools the Zoning Adm nistrator has
to work with.

The Zoning Adm nistrator has to examne each
application for building permit submtted to DCRA and judge it
on its own nerits. The basic factors in each case are the
zoning district, the area and dinensions of the Ilot, the
proposed size of the building, the proposed wuses in the
buil ding, and its location in relation to ot |ines.

Armed with these basic facts, the Zoning
Admi nistrator has to make objective decisions that are
consistent with the law, and the regul ations. To that effect,
the record lot is a fundanental t ool for the Zoning
Administrator to enforce the controls on devel opnent density.

The proper application of the zoning provisions
hi nges entirely on the correct use of the record |ots adjacent
to each proposed buil ding. It is so important that the zoning
regul ati ons specifically nandate in Section 101.6 that |ots be
subdivided only if not in violation of its provisions for
"mnimumlot width, mnimumlot area, applicable to that |lot or
any |lot created on that zoning district.”

Once the regulations allow a given use, they
achi eve reductions of impact of the use in nore restrictive
zones by requiring larger |lot sizes. Thus, reducing the
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concentration of population associated with the use. Lot size
is, therefore, the primary tool in controlling density of use in
the nost restrictive zones, like the residential districts.

As zones become less restrictive, exanple higher
density residential or commercial, density is controlled through
FAR, which is also tied to the size of the underlying record
lot. Wthout relating a proposed devel opnent to a specific |ot,
it is virtually inpossible to adm nister the zoning regulations
consistently and accurately. To argue, as the Appellants do,
that the Applicant subdivided the land to artificially reduce
the size of the facility is |udicrous.

Fat her Flanagan's Boys Home program as many
other simlar prograns, works varying nodels of limted size, in
this case six residents. For each of the six resident hones
the Applicant is building a separate detached building. The
only way the applications for the four new detached buildings
would be accepted by the Zoning Admnistrator is if the
Applicant first subdivided the land into four lots of record
This is a long established procedure. It didn't show up now.

Returning specifically to 201.1(n)l, there are
not many cases where the intent of a zoning text anmendnent was
nore clearly stated than in this case. Zoning Conm ssion O der
Nunmber 725 states, and | quote: "Anend Paragraphs 201.1(n), and
a series of other paragraphs, as the zoning regulations to
permt as a matter of right, not nore than six persons excluding
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supervisors or staff and their famlies, to reside in certain
types of comunity based residential facilities, CBRF, by
creating new Subparagraphs 201.1(n)1, and then a series of other
correlated subparagraphs to read as follows." And the text
anmendnent continues on with a text on youth residential care
hones currently in the regul ations.

It is, therefore, very clear that the intent of
the Zoning Commission was to allow, as a matter of right, the
same nunber of youth residents proposed now by the Applicant to
live in a youth care honme as a matter of right, w thout any
conditions other than the type and the nunber of occupants.

Furtherrmore, the sanme Zoning Comm ssion Order 725
anends 24 other sections, including 201.1(0) and 721.5 to raise
the threshold of applicability of those sections from five to
seven residents. The text of the order could not be clearer.

I would submit that when it conmes to decision on
the letter and intent of the regulations, the matter before this
Board is really one of elenentary arithmetic as it applies to
the case now before BZA. The history of Zoning Comr ssion Order
725 hinges on the relative magnitude of the nunbers five, six,
and seven.

Five is a threshold that the Zoning Comm ssion
found was too low to apply distance exclusion test to youth
residential care hones based on the Fair Housing Act, and other
provi sions of the regulations. And the Departnent of Justice
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agreed with that.

Six is the nunber of care for youth residents
that the Zoning Commi ssion considered would be appropriate to
house in an R1 District as a matter of right, wthout nore
scrutiny than what we are all subject to in our own private
resi dences. And ANC-6B, at the tinme, agreed.

Seven, is the new threshold on nunber of
occupants that the Zoning Comr ssion established for CBRFs,
including youth homes, to be subject to distance exclusion
tests, or to subject other subsequent facilities of that size to
such tests.

Havi ng spent over a decade enforcing codes and
regul ations, | learned that the secret to effective enforcenent
is to be consistent, equitable and fair. Any deviation from
this rule inevitably lands the enforcing authority before a
judge for an unpl easant explanation. The rule is also valid for
the Zoni ng Adnmi ni strator.

Having heard with interest the arguments of the
Appel lants trying to nake the case of a single facility and four
lots of record, | get the inpression that if Father Flanagan's
Boys Home had proposed only one honme for six residents, instead
of four honmes, the Appellants would have accepted it, and you
woul d not be here holding this hearing.

Both sides agree that the single youth home for
six residents is allowed as a matter of right. Now enter nme in
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the picture. I'm an independent operator, who canme after Father
Fl anagan's Boys Hone, and proposed to build one youth
residential care home for six residents on a legal |lot of
record, adjoining the existing youth hone operated by Father
Fl anagan's Boys Hone. Since the regulations have no separation
test for the size of home, in order to be consistent, equitable
and fair, the Zoning Adm nistrator would have to approve ny
application. I"m sure the Appellants would not particularly
care for my project, but being fundanentally fair persons, they
woul d have to agree that the Zoning Adnministrator had to treat

me in the sane way as Father Flanagan's Boys Home. And therein

lies the Appellants’ di | ermm, because once the Zoning
Admi nistrator established that | amentitled to my pernit for a
six occupant youth residential care honme, in order to be

consistent, equitable and fair, and to remain wthin proper
| egal bounds, the Zoning Administrator is not allowed to rule on
the right to build a youth residential care home on ny |ot,
based on who the owner of the lot is.

Therefore, the Zoning Adm nistrator would not be
allowed to grant ne that right, and deny it to Father Flanagan's
Boys Hone. Ruling otherwise would be illegal and defy commn
sense. Consequently, Father Flanagan's Boys Hone would be
allowed to build a second home next to the first, just as |
would, and a third, and a fourth. That is what the zoning
regul ations actually allow today, and that is what consistent to
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the Fair Housing Anmendnents Act. That is the only legitimte
conclusion that the Zoning Admi nistrator could have drawn, and
the issuance of the four pernmts under appeal was based on this
conclusion. His ruling was consistent with the regul ations, and
with long established practice. His decision was blind to the
ownership of the record lots as it should; therefore, it is
equitable and fair. The Zoning Adm nistrator's decision should
be uphel d by this Board.

Finally, | would just Iike to nake one coment on
statenments that the Applicant's wi tnesses nmade a coupl e of weeks
ago. A lot has been said about lots, no pun intended, in how a
ot may or may not be a record lot. VWhile that is true in the
definitions, there are certain sections of the regulations that
specifically speak to record lots, not just any |ot.

The four permts under appeal were issued for the
construction of four separate structures. Section 32-2.3 does
not allow the issuance of a building pernmit for the erection of
any principal structure, and | quote: "Unless the land for the
proposed erection has been divided so that each structure wll
be on a separate lot of record.”

Each structure on a separate lot of record, for
each separate structure a separate lot of record is required
not recomended, not allowed, but required. The Zoni ng
Admi nistrator could not have issued the permits to build the
four structures unless the |and was subdivided as the Applicant

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2213

di d.

The case that M. Wite cited a couple of weeks
ago of the Hillendale Developnment illustrates exactly the
i nportant of record lots, because a subdivision of Hillendale
into record | ots would not be possible. Since the proposed |ots
woul d not fully conply with the variance applicable regul ations,
the devel opnent had to undergo a special exception approval by
BZA. In order to obtain a record lot, the Zoning Adm nistrator
has to certify in the subdivision process, has to certify that
the proposed area, street frontage and dinensions of the |ot
conformto the mnimuns required for the zoning district by the
regul ati ons. In that way, the owner of a lot of record has a
pre-certified property, to which the zoning regulations and al
of their quantitative provisions can be readily applied
objectively by the Zoning Adnministrator, to nmake determn nations
on matter of right devel opment.

Where devel opment occurs using other types of
lot, exanple tax lots, it's wusually because a record |ot
subdi vi si on cannot be performed. |In nost of those cases of non-
record lot, the Zoning Administrator is not able to rule
entirely on the developnment, and the application is referred to
BZA for special relief. This is not the case of the four
permts before the Board, and it's always inportant not to |ose
sight of what's actually at hand. The Applicant in this case
has permts issued for four lots of record.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

224

In conclusion, it's my opinion that the approved
set of plans produced by the architect for the four youth
residential care homes in four lots of record fully conplies
with the zoning regul ations. The Zoning Adm nistrator applied
the regulations correctly, and made the right deterninations
with respect to the four building permt applications before
him The zoning regul ations all ow the proposed four youth hones
as a matter of right. And furthernore, this conclusion is
consistent with federal |aw and housing civil rights. And in ny
opi nion, there's no basis for a reversal of the decision of the
Zoni ng Administrator to approve the four building permts.

Thank you for the opportunity to address the
Board, and I will answer any questions the Board has now.

CHAI RPERSON  GRI FFI S: Thank you very nuch. I
think we did establish the fact that we'll have cross
exam nation first, and then we'll have Board Menbers' question,
so Ms. Ferster.

M5. FERSTER: Thank you, M. Lourenco. Your
resunme, and in your testinony, you indicate that you were with
the Building and Land Regulation Administration, and in your
career with the District of Colunbia, were you involved in this
particul ar decision that's at issue in this appeal ?

MR. LOURENCO | don't believe |I was involved in
any decision regarding this site, no. Personally, directly, no.

MS. FERSTER: And did you supervise any of the
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personnel who were involved in this particul ar decision?

MR. LOURENCO | don't believe |I was supervising
them at the tinme they made the decision, no. I did supervise
them earlier, yes.

MS. FERSTER: Now you testified that you believe
that if this Board sustains this appeal, that this will be a
violation of Federal Fair Housing Laws. Are you an expert in
Federal Fair Housing Law?

MR. LOURENCO: No, |'m not.

MS. FERSTER: Okay. And are you aware that if
Boys Town believes that any action by this Board, or the Zoning
Admi ni strator ?-

MR. FEOLA: Objection.

M5. FERSTER: | haven't finished nmy question.

MR.  FEOLA: She's going to ask about the Fair
Housing Act. He just said he's not an expert in it.

CHAI RPERSON GRI FFI S: Ri ght . I think that's
fairly clear, if you're going to continue in that vein that he
won't be, or shouldn't be answering it as the expert witness in
front of us. |Is that where you're going, M. Ferster?

MS. FERSTER  No.

CHAI RPERSON GRI FFI'S:  \Where are you headi ng?

MS. FERSTER: Vell, |I'd be happy to answer that
guestion and then pause briefly so that M. Feola can object.

CHAI RPERSON GRI FFI S: Ckay. Wiy don't we hear
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MS. FERSTER: Okay. My question was whether or
not M. Lourenco was aware that there's a nmechanismin D.C. |aw
for aggrieved persons who believe that any action by the Zoning
Admi nistrator, or by the Zoning Board violates Fair Housing
concerns, to request a reasonabl e acconmodation. Wuld you Iike
to object to that question?

MR. FEOLA: Go ahead.

MR. LOURENCO Yes, |'m aware that there's a
mechani sm The fact that the Applicant chose not to activate
t hat nechani sm doesn't nean that an action isn't a violation of
t he Fair Housing Act, but ?-

MS. FERSTER: Which you're not an expert on.

MR. LOURENCO OF course.

MS. FERSTER: You testified that the concept of

the "record |ot is fundanental reference for the Zoning
Admi ni strator. That's correct?

MR. LOURENCO  Coul d you rephrase that?

VS. FERSTER: My summary of some of your
testinony was that you believe that the concept of the "record
lot", or "lot of record" is a fundamental reference for the
Zoni ng Admi ni strator. Is that correct? Does that sumarize
your ?- accurately summarize it?

MR. LOURENCO Yes, that's a fair summtion.
Yeah.
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MS. FERSTER: And you referenced a nunber of
regul ati ons that you believe reflect that the inportance of the
record lot, including Section 101 of the zoning regulations.
Isn't that correct?

MR.  LOURENCC That's correct, yes. That's one
of the sections.

MS. FERSTER: Ckay. Now isn't it correct that
Section 101 of the zoning regulations refers to lots, rather
than record |l ots?

MR. LOURENCC:  Section 101.17?

MS. FERSTER: Anywhere in Section 101, is there a

MR.  LOURENCO Now you're asking anywhere, or
101.1, because that's the only one | nmentioned.

MS. FERSTER: Okay. Well, 101.1, does that refer
specifically to record lots?

MR. LOURENCO | don't see the lots there, but
may be m ssing sonet hing.

MS. FERSTER: Ckay. Now | recall that you did
refer to Section 3-2.02 very specifically as a regulation that
referred to record |ot. Can you point to any other specific
regul ation in Section 101 that refers to record lots as being a
principal of interpretation and application?

MR. LOURENCO I referred to Section 32-2.3,
which is very specific section of zoning regulations, and that
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specific section gives the Zoning Adninistrator absolute
gui dance on what he can or cannot do before a building pernmt
can be issued. And | interpret that as before Zoning
Admi ni strator can approve the building permt, for a new
principal building, or an addition or expansion, principals of
interpretation and application of the zoning regul ations. Do
you have that in front of you?

MR. LOURENCO Yes, | do.

MS. FERSTER: Ckay. Does this refer to record
lots or lots?

MR. LOURENCO It refers to where a lot if
divided, so it refers to a lot that is divided. | believe that
neans a lot that is a result of the subdivision. Compn sense.
As you can ?- | have one nore reason why | believe this neans
record that is the result of a subdivision. | can create tax
lots totally in violation of this, and no one prevents ne from
doing it. I just walk into the tax office, and | can get
interior lots without frontage, with smaller than required for
the zone, so when here it says where a lot is divided, the
di vision shall be effected in a manner that will not violate the
provi sions of these regul ations. I'm ?- | firmy believe that
this section refers to an official subdivision of a lot to
create a record lot, because | can create lots in violation of
this, which are not in violation of the law or regulations,
because the governnment does it all the tine. But they are not
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t he product of divisions.

MS. FERSTER Okay. Let's refer to 101.3(c),
that refers to lots as well. Isn't that correct?

MR. LOURENCO |I'msorry, 101.3(c)?

MS. FERSTER:  Yes.

MR. LOURENCO Refers to lots. That's correct.

MS. FERSTER: Ckay. And it doesn't say record
lot, does it? It just says lot.

MR.  LOURENCC Oh, no, no. No, it doesn't. |
believe there it applies to both.

MS. FERSTER: And so you're aware that record | ot
is separately defined fromlot in the zoning regul ations.

MR. LOURENCCO  Yes, there are two definitions.

VS. FERSTER: Now you testified about a
hypot heti cal where a devel oper or owner subnmitted subsequent
applications for conmunity based residential facilities, one
right next to another. That's correct?

MR. LOURENCO. That's correct.

MS. FERSTER: Are you aware of any such exanple
actual ly occurring?

MR. LOURENCO O what, of one devel oper applying
for a devel opnment next door to another devel oper?

MS. FERSTER: No, specifically a developer of a
conmunity based residential facility who subnmits one application
right after another for a second conmunity based residential
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facility right next to the one beside him the hypothetical that
you testified. Is that an actual exanple that you' ve
experienced, or you're aware of?

MR. LOURENCO:  That was not an actual exanple.
think in nmy presentation it was very clear that it was
hypothetical. | was a devel oper, and everybody knows | don't do
that kind of devel opnent. In fact, | don't do any kind of
devel opnent.

MS. FERSTER: I'm asking you actually from your
perspective as sonmebody who's been involved in the Zoning
Adm ni strator function, not as your devel oper function.

MR. LOURENCC Yes. Yes, there are cases where
applicants have cone in subsequently to the establishment of a
CBRF and submitted applications for other CBRFs within ?- either
next door or within small radius.

MS5. FERSTER: Can you be nore specific and
provide the location and the nanme of that exanple where that
actual ly occurred?

MR.  LOURENCC I don't recall exactly the case,
but these were not youth residential care facilities for six
i ndi viduals, and they got into trouble because they couldn't do
it because of the exclusion radiuses, but they were not the sane
type of facility. They were subject to other sections of the
regul ati ons.

MS. FERSTER: So that particular hypothetical is
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not something you've actually ever heard of happeni ng before.

MR. LOURENCO  No.

MS. FERSTER: Okay. How about the situation
that's directly in front of us today, where a developer
simul taneously submits four building permt applications for
community based residential facilities for six or fewer
resi dents. Has that ever occurred in your experience with the
Zoning Administrator's office?

MR. LOURENCO Not while | was there, no.

VS. FERSTER: So this is a case wthout
precedent. |s that correct?

MR. LOURENCO. Not to nmy know edge.

VS. FERSTER: Yes, this 1is a case wthout
precedent in your experience. 1|s that correct?

MR. FEOLA: bjection. He answered it.

CHAI RPERSON GRI FFI S: Yeah. I don't know if it
was clear, the actual question was answered. Not to your
know edge, is not a precedent.

MR. LOURENCO. | can't answer that question.

CHAI RPERSON GRI FFI' S: Ckay.

MR. LOURENCO:  There's 10,000 permts issued each
year, and | don't know the details exactly.

CHAI RPERSON GRI FFI S: Ri ght . The point is you
can't answer the question whether this is a precedent or not ?-

MR. LOURENCO. Exactly. Exactly.
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CHAI RPERSON GRI FFI S: ?- because you don't have
the know edge of whether it's happened before.

MR. LOURENCO. Exactly.

CHAI RPERSON GRI FFI' S: Ckay.

MS. FERSTER: But you do testify that you don't
personally have any know edge of any other situation that's
quite like this. |Is that correct?

MR. LOURENCO | do not personally have know edge
of a situation exactly like this, no.

M5. FERSTER | don't have any further questions.

CHAI RPERSON GRI FFI'S:  Good afternoon, Ms. Brown.

M5. BROMWN: Good afternoon, M. Chair, Menbers of
the Board. M. Lourenco, | only have one question for you.
Where there is a general provision wthin the zoning
regul ati ons, and then a specific provision with respect to the
i ssuance of building permits, which controls?

MR.  LOURENCO This is not just in the zoning
regul ations, in the enforcenment of any regulations, a specific
provi sion always take precedence over the generic provision,
unless it's stated in the provision that the other one controls.

MS. BROWN: And in this particular case, Section
3202. 3 which speaks to record lots and the issuance of building
permts, wouldn't that supersede any other provisions in the
regul ati ons?
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MR. LOURENCO It would supersede provisions to
the contrary, yeah.

MS. BROWN: Ckay. Just lastly, in your expert
opi nion, there is no other way whi ch Father Flanagan's Boys Hone
coul d have submitted an approval by application, could it?

MR. LOURENCO To build the four structures,
separate structures as they are proposing to do?

M5. BROWN:  Yes.

MR. LOURENCO. No.

M5. BROWN: | have nothing further.

CHAlI RPERSON GRI FFI'S:  Thank you. GCkay. Wat 1'd
like to do, we'll just run through Board Menbers' questions
first, and then give you the opportunity ?- ny question was
whet her we'd have you redirect now or after our's, so let's do
it all at once, if that's okay with you, M. Feola, for your
Wi t nesses.

MR. FEOLA: Yes, sir.

CHAI RPERSON  GRI FFI S: Okay. Board Menmbers?
Caf f ei ne. Questions of M. Lourenco, our first zoning expert?
Okay. Sonetinmes we need to break the ice for the Board Menbers,
so I'll try and do that.

You had testified in your witten pieces that you
reviewed building plans that were filed as part of the building
application. |Is there any other information that you look at in
reviewi ng pernmt applications?
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MR. LOURENCO  When you ?- the pernmit application
is a form that's called the application. It has a bunch of
formse attached to it, and plans that depict graphically
di mension and so on of the project, which is really where you
see the ?- what exactly is going to be reviewed. When
perform ng a zoning review, you have to | ook at the intents, the
uses that are proposed for the building, as well as ?- and those
are stated in the building permt application, and the plans.
And, of course, you have to follow the zoning regul ati ons, and
that's kind of your ?-

CHAI RPERSON GRIFFI'S: So to understand fully, the
total amount of information, documents, et cetera, that you
review would be enconpassed within the pernt application and
the plan subnmitted as part of that application.

MR. LOURENCO Anything that wasn't enconpassed
would result in a request for further information, for
addi ti onal docunents and the |ike.

CHAI RPERSON GRI FFI S: Okay. As part of ?- and on
page 2 of 9 of your report, you indicate that the correct path
of the application for zoning regulations. You don't need to
pull that up. The point being, the first step that you have is
determining that the proposed wuse is a matter of right,
basically a use determ nation. Correct? It doesn't matter.

MR. LOURENCO: That's right.

CHAI RPERSON GRI FFI S: It's one of the steps, if
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not the first. But how do you check yourself? How do you
determine that you've made the correct determ nation of the
proposed use on an application?

MR. LOURENCO  You | ook at the declared intent of
the Applicant, the use that is stated in the application, which
then needs to be correlated to what the plans show. The plans
cannot show sonething that's inconsistent with that declared
use. And, of course, once you establish that you understand
what the use is, that's going to guide the rest of the review
It's going to guide the approval, and ultimately is going to
guide the issuance of a certificate of occupancy once the
construction is approved before the space can be used, and any
subsequent inspections that the zoning inspectors may nake to
the site, and they better find the right use there.

CHAI RPERSON GRI FFI S: Ckay. So you start with
the declared intent to the application. You |ook at obviously
the reference plans. To use a hypothetical, if they were
tal king about a single famly and you saw five kitchens in it,
you woul d probably assune that that's not a single fam |y use,
so you get that off of the plans that they determ ne or reflect
the declaration in the application. And then finally, third
step, you indicated that it's actually inspections, and that's
during construction or after?

MR. LOURENCO. After.

CHAlI RPERSON GRI FFI'S:  Ckay.
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MR.  LOURENCC If it's not a single fanly
dwel | i ng.

CHAI RPERSON GRI FFI S: Okay. O hers take an
opportunity for questions?

MEMBER ETHERLY: M. Chair, iif | nay. M.
Lourenco, good afternoon. In your witten subm ssion, | want to

kind of run through a couple of quick itenms if | could. On page

3, you lay out very clearly the five tiers of organizational

structure as they relate to youth residential care hones.

Can

you ?- based on your experience and your expertise, can you

speak a little bit to why we have here in the District

five

tiers of residential care facilities? And let me put a little

nore nmeat on that bone. By that question | nean what'

s the

rati onal behind breaking up the nunerical groupings such that

you deal with homes that are six or |ess. You have an

additional group that deals with a higher number and so fo

MR. LOURENCO Okay. The rational of d

rth?

eal ing

with homes of six and less, has to do with the ?- the way the

zoning regulations define famly nucleus that is allowed to

occupy a single famly dwelling, basically is predicated upon

six individuals related by blood or nmarriage to the owner
resi dence. And that is a right that is clearly stated i
zoni ng regul ations. The reason why | believe the first

exists and cut off at six, is exactly to ?- for certain sp

of the

n the

tier

ecific

types of CBRFs, not all of them but certain specific types of
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CBRFs, use the same type of criteria, same |evel of threshold to
make sure that the regulations aren't discrimnating against
certain type of facility just because it's that type of
facility, not because of the size of the facility.

The other thresholds, the other cut-off points of
the other tiers have to do with now an increased |evel of
scrutiny on larger facilities, as you travel from conmmercial to
residential, and from residential all the way down to R1, so
those other tiers occur based on the fact that we're outside of
the scope of that up to six occupant conditions, where there are
concerns regarding discrinmnation based on the type of
occupants. And it has nore to do wth the Ilevel of
concentration that is deened acceptable in any single |lot of the
right size in the other zones & they becone |less and |less
restrictive.

MEMBER ETHERLY: Okay. You mentioned the term
"concentration", so it's fair to say that part of the rationale
conceivably for the different tiers is that you also have an
effort on the part of the zoning regulations to address concerns
of density and concentration.

MR. LOURENCO That's correct.

MEMBER ETHERLY: Okay. Let ne pause there for a
nmonment. On page 8 of your statenent, you nake reference to sone
of the arguably absurd outconmes that could come about if the
Appellant's interpretation, or if the Appellant's argunent were
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accepted. One such outcone involves the hypothetical of a |arge
super mar ket chai n. Let's say for exanple, Acnme Food Conpany
decides to establish a number of stores here in the District of
Colunbia, and you note that if you accept the Appellant's
argunent, you would conceivably have to treat all of those
stores as potentially one facility. Is the ?- isn't the
Appellant's interpretation or argunent different from that
scenari o, because there is a conmmonality not only of ownership,
managenment, and administration, but also placenment here, so in
the scenario ?- in one of the absurd outcones, and | appreciate
you maki ng that observation, because | think that is rightfully
something that meds to be considered, but in terms of that
pot enti al out cone, woul dn' t t hat not happen under t he
Appellant's interpretation, because what we're talking about
here is a set of four buildings, facilities that are all
concentrated in the sanme area? If you understand what |'m
getting at.

MR. LOURENCC I think I do, and let's see if |
can respond to that. First of all, it's very clear that ?- and
| didn't intend to say that it's the same thing. It's very
clear that this is different from a supernmarket chain. W're
tal ki ng about a different thing.

Secondl vy, t he zoni ng regul ati ons concern
themsel ves with concentration throughout. That is the nature of
the zoning regul ations. However, the zoning regul ati ons contain
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mechani sns to control that concentration, and those mechani sms
tell me that if I'"'min a Zone R1-A and | have a 5,000 square
foot lot, I"'mout of luck. | can't build a building there, even
t hough anywhere else in the city, | would be able to build ny
residence in a 5,000 square foot |ot, which is a pretty sizeable
| ot. And that is the way the zoning regulations address
concentrati on.

You go to the |ot next door, and no one cares if
my lot is 5 000 or not, they apply the sane rule again, is it
7,500 or not? If it is, then you are entitled to build your
resi dence there. Of course, | could build nmy residence on ny
5,000 square foot lot too, if | canme here and you were so
gracious as to let me do it, but that is the nechanismthat's in
t he regul ati ons. But that is not the only consideration that
the zoning regulations contain. The zoning regul ati ons contain
ot her considerations. One of the considerations very clearly
taken by the Zoning Comrission in Oder 725 is that there are
certain facilities, certain circunmstances under which there are
ot her considerations that overrule, and that consideration was
that you could not have criteria to limt the establishment of
residential facilities of certain kinds of which the youth care
residential facility is one. You cannot apply criteria that are
nore strict than what you would to a student group hone, or ny
extended famly, if | had one.

MEMBER ETHERLY: OCkay. Okay.
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MR.  LOURENCO So the zoning regulations have
both concerns, and in this case, the Zoning Conm ssion cane very
clearly on the side of thou shall not establish distance
exclusions fromfacilities of |ess than seven residents.

MEMBER ETHERLY: Ckay. Let me leave that line

for a nmnent and cone back to ?- conme to this issue of

addi ti onal considerations. You note back on page 2, and this
will be ny last question, M. Chairman, for the noment. You
note on page 2 of your testimony, and I1'Il just read very

qui ckly verbatim "Other considerations extraneous to the zoning
regul ations and to the authority of the Zoning Adm nistrator,

such as strategic planning and conprehensive pl anni ng conponents
not adopted by the Zoning Comn ssion should also be absent from
t he Zoni ng Admini strator's decision process.”

I wanted to raise for your consideration Section
112.6(c) of the conprehensive plan, which states in part that:
“I'n issuing or processing any building or construction pernmt,
or any Certificate of Occupancy, the Zoning Adm nistrator”, and
I'm paraphrasing here, "shal | evaluate the proposal in
conjunction with the applicable sections of the conprehensive
pl an, and conprehensive plan maps."

Does that cause you any concern? Does that
suggest perhaps a need to perhaps refine your renmarks in your
written submission? O is that maybe not an inconsistency from
your standpoint?
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MR. LOURENCO I don't t hi nk it's an
i nconsistency. | don't have that section before nme, and what |
believe it says, the Zoning Admnistrator, the Zoning

Conmi ssion, Board of Zoning Adjustnent in that order, or sone
ot her order. And | believe that it's incunbent upon the three
of those entities to do whatever is necessary to bring the
conponents of the conprehensive plan into some form of
regulatory text to be incorporated as it has been done very
often into the zoning regul ations.

Wth all due respect, | think that of the three
entities that are stated there, there's one that clearly has
duties assigned to them which is the Zoning Conmi ssion, to do
that. And then there is one that has duties assigned to enforce
what gets into the zoning regulations as a result of that, or
any other process. And then there's a third one that has duty
to make sure that that is done, or provide relief when it's
necessary, and that would be this Board. So | think when
collectively the three entities are stated there as having to do
that, | don't think that the intent of that section of the
conprehensive plan is to overrule the distribution of duties
anong those three entities, and | think that we're trying to,

you know, |ook at the one that has the |east power to do

anyt hing about it and say why don't you do sonething. I think
?- you know, | think it's unfair to put that burden alone on the
Zoni ng Admi ni strator. And having been there, | know what the
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[imtations are.

MEMBER ETHERLY:  Okay.

MR.  LOURENCC Ot her than possible kring to the
attention as this hearing is bringing to the attention of both
the Zoning Conmission and the Board of Zoning Adjustnent,
i nconsi stencies and problens that can result from the
i nconsi stency. | do believe the Zoning Administrator has to
foll ow what ever the Zoning Commi ssion serves them

MEMBER ETHERLY: So it would be your contention
that the Zoning Adm nistrator, when faced with something along
these lines where you see the |I|anguage regarding the
conprehensive plan, the Zoning Adm nistrator should not attenpt
to reconcile that inconsistency, so to speak, but should rather
| eave to the Zoning Conm ssion or to other bodies to work out.

MR. LOURENCO  That's correct, because the Zoning
Commi ssion is not going to make any decisions on creating new
| anguage for the zoning regulations, but is solely on the
conmpr ehensive pl an. He's going to have to harnonize the
conprehensive plan with other things, federal law, so on and so
forth, which the Zoning Conm ssion cannot ignore. And the
Zoni ng Adnmi ni strator cannot guess where the Zoning Conmm ssion is
going to fall wultimtely in relation to that ?- to any
particul ar provision of the conprehensive plan.

MEMBER ETHERLY: Okay. One final question, M.
Chair. So if we have ?-
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CHAI RPERSON GRIFFIS: Is it off this point?

MEMBER ETHERLY: No, no, no, no. It's still
following up on the issue of conprehensive plan. What |'m
trying to do is to an extent play a little bit of devil's
advocate in ny head. You've heard sonme of the testinony that
was presented by the Appellant, and quite a bit of that
testi mony spoke to the inportance of the conprehensive plan,
and in particular, the Ward 6 plan. There's sone significant
| anguage in the Ward 6 plan which speaks to the issue of
concentration, and density as it relates to CBRFs. |If you have
| anguage in the conprehensive plan, once again comng back to
Section 112C, which says that:

"In issuing or processing any building or
construction permt, or any C of O the Zoning Adm nistrator
shall evaluate the proposal in conjunction with the applicable
sections of the conprehensive plan.™

But what you're saying is that that should not
necessarily take place, if you' re the Zoning Adm nistrator.

MR. LOURENCO Okay. | nmy not be answering your
question, but let me answer wth another question. | tried to
make nyself a little bit nore famliar with the conprehensive
plan for this hearing, and there are other provisions there that
say, for instance, that you should ?- and | can't recall at all
how it was stated, but something to the effect that the use of
public transportation ?-
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MEMBER ETHERLY: Yes.

MR. LOURENCO  ?- or common transportation should
be encouraged and so on. Now when you conpare the proposed
deals for these 29,000 square feet wth the possible
construction of 100 apartnent buildings, or 18 townhouses wth
two units each, 36 families moving into the nei ghborhood, all of
those intents have to do with mitigating inmpact on traffic, when
conpared to it, four residences wth eight adults and 24
children, that probably can't afford a car, and will nopst likely
use public transportation when they nove around. | think it can
be argued that taking into account the conprehensive plan woul d
result in saying that this is a nuch nore desirabl e devel opnent
t han ot her devel opnents that would be matter of right.

MEMBER ETHERLY: So you cut the conp plan and
argue a different way.

MR. LOURENCO. Exactly.

MEMBER ETHERLY: | understand.

MR.  LOURENCO VWhat you're referring to is one
interpretation of the conprehensive plan which | don't think has
been established here is the correct interpretation of the
conprehensive plan. And nunber two, there is ?- there are other
conponents that haven't been examined that could |ead to exactly
the opposite concl usion. Therefore, | think that the Zoning
Admi ni strator, in order to steer clear of disaster, should stick
to what in the conprehensive plan nade its way through the
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Zoni ng Conmi ssion process into the regul ations. That is what
t he general thrust of ny statenent was.

MEMBER ETHERLY: Ckay. Thank you. Thank you,
M. Chair. | appreciate that little bit of an indul gence on the
conp plan, but | wanted to kind of follow that |logic out,
because once again, we heard sonme extensive testinony to that
regard, specifically back to M. Furness' testinmony, and | just
wanted to make sure | had the correct resolution of that issue
in my head, so thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  GCkay. M. Feol a.

MR. FEOCLA: M. Chairman, this is a little out of
where we were but since it has cone up, it is our opinion that
the interpretation of the conprehensive plan is a purely | egal
matter, and we would like to submit a legal brief to the Board
on that. O course, the other side gets a chance to respond to
it, about how to interpret the conprehensive plan. This is an
issue that's been before the Court of Appeals, and it's
currently now before the Court of Appeals on an appeal from
sustaining on a ruling from this Board, so it is nore
conplicated than a lay witness' saying well, the Ward 6 el enent
takes precedent, when really the conprehensive plan doesn't say
t hat, you know.

CHAlI RPERSON GRI FFI'S:  That's fine.

MR. FEOLA: Every ward has no concentration of
CBRFs in ny ward, so | think we would like to subnmit for the
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record a legal brief on this issue for your consideration. And,

of course, counsel for the other side has opportunity to

respond.

CHAI RPERSON  GRI FFI S: I think that would be
hel pful, but | think there's two issues that are being talked
about . I think M. Etherly actually was going, before we

actually get to the interpretation of the conprehensive plan for

this application, was whether the Zoning Administrator actually

needed to review the conprehensive plan. And that, | don't
think ?- and if ?- | want to follow up with that, M. Lourenco
because you have, | think, adequately stated the fact that all

three entities, the Zoning Adm nistrator, the BZA, and the
Zoning Comrission are listed in 112.6C, each having distinct
roles to play in the grand world of zoning. But what |'m hung up
on and | don't think you've answered yet is the fact that the
BZA and the Zoning Commission do not issue or process
construction permts. |s that correct?

MR. LOURENCO:  The Zoni ng Admi ni strator.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. LOURENCO Let me ?-

CHAI RPERSON GRI FFI'S:  Ckay.

MR. LOURENCO The Zoning Administrator has a
role to play on the issuance of a building permt, and | would
argue that so does the BZA There are many building permts
that cannot be processed unl ess BZA intervenes.
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CHAI RPERSON GRI FFI'S: | see.

MR. LOURENCO: There are certain building pernmts
that cannot be processed unl ess the Zoni ng Conm ssion intervenes
2.

CHAI RPERSON GRI FFI'S: | see.

MR. LOURENCO ?- that have to go through a
period, they have to go through revision of a canpus plan, that
have to get a special exception or a variance, so all three may
get involved in the process of issuing a pernit at sone point.

CHAI RPERSON GRI FFI'S:  GOkay. And | think
t hat ?-

MR. L OQURENCO: And quite often the Zoning
Admi ni strator, of course.

CHAI RPERSON GRI FFI'S:  Right. And that makes your
point very clear, so your ?- the last point that | heard
obviously is that in that process then the Zoning Adm nistrator
does not | ook to the conprehensive plan, but |ooks to the zoning
regul ati ons that have been adopt ?- or have been witten based
on the conprehensive plans but witten by the Zoni ng Conm ssi on,
and therefore, that's what the ZA's responsibility would be.

VR L OURENCO: That's correct. The Zoning
Admi nistrator has to show deference to the Zoning Comm ssion
conpletely in that respect, in my opinion.

CHAI RPERSON GRI FFI S: Okay. Let's get back into
this use issue and ask you very quickly, and | think you'll find
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commonal ity in sone of these questions with the w tnesses, but
in reviewing this, what is your definition of facility as it is
stated in comunity based residential facility? And | can be
specific, as | was asking before whether it goes to structure or
use? And then finally when you do that, | would ask for the
cite of a regulation, if you can find that.

MR. LOURENCO  Okay. Conmunity based residential
facility is a defined entity. You don't need to go to the
dictionary to figure out the definition of facility if it's
bei ng used in the context of CBRF.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. LOURENCO So it's defined in there.

CHAlI RPERSON GRI FFI'S:  CBRF is defined ?-

MR. LOURENCO. Exactly.

CHAI RPERSON GRIFFIS: --- in its entirety.

MR. LOURENCO. Exactly.

CHAlI RPERSON GRI FFI'S: Ckay.

MR.  LOURENCO And this is what we're talking
about for CBRFs.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR LOURENCO Therefore, this is the definition
t hat counts.

CHAI RPERSON GRI FFI'S: And part of that definition
of community based residential facility is the word "facility."
Does facility go to the structure or building, or does it go to
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use?
MR.  LOURENCO I"'mnot sure | understand the fine
line between the two. Zoni ng obviously is concerned from the

mentally with wuses, wusually cannot occur unless there's a

structure to shelter them I have difficulty separating one
from the other. If I don't have a use in a structure, there's
no zoning rule to nake. But if | don't have a structure, |

normal ly can't house a youth other than maybe surface parking
and stuff like that. But even there, | can say there's a slab
on grade, and drainage and so on to contend with in entrances,
and so without the structure ?-

CHAI RPERSON GRI FFI S: I think | understand where
you' re going ?-

MR. LOURENCO  ?- | can't conceive of a use. But
if it's not because of use, | don't even know how to start to
apply the regul ati ons.

CHAlI RPERSON  GRI FFI S: So am | correct in
understanding you to say that perhaps it's a hybrid in your
interpretation of both, that it is structure and use because
they are connected, as you say?

MR.  LOURENCO Yeah. I think ?- | mean, we can
split hairs. W can analytically try to break down everything,
but ultimately a decision by the Zoning Adninistrator has to be
this structure housing this use. You can't go to the Zoning
Administrator and say | want to build this structure. For what
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use? | don't know. No, you can't do that. You have to state

what use the structure is going to be for, otherw se, the
Admi ni strator doesn't even know if you can do it.

CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER LEVY: M. Chair.

CHAI RPERSON GRI FFI'S:  Yeah.

Zoni ng

MEMBER LEVY: Maybe | can try and build on that

by just asking the question, if you consider this, in fact, to

be one CBRF rather than four CBRFs, why is that? Wat makes it

?- | beg your pardon. Is this one or four CBRFs?

MR. LOURENCO | think it's four.

MEMBER LEVY: Okay. And why? Sorry about that.
Why do you consider it four CBRFs?

MR.  LOURENCO From a zoning standpoint, and |
think | elaborated enough about that, but from a zoning
standpoint, | have to judge whether a facility is acceptable or

not, the use, the building to house the use, based on how ruch

of the use is being proposed for the lot that's before nme. The

Applicant has four lots of record, and | have to judge each | ot

of record and each facility based on the size of the lot of

record.
The Applicant could have come to the D

with four lots of record, one of which was too small.

strict

The

Zoni ng Adm nistrator has to | ook at each one, one by one and say

these three are okay. That one you can't. This 1ot
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small. O three of the houses m ght have the right side yard or
rear yard and the fourth didn't, and the Zoning Adm nistrator
woul d have to make independent separate decisions in accepting
three and turning down the fourth. And that is what happened.
The Zoning Administrator was presented with one lot, with one
building for six children for a certain use, and had to make a
deci si on. He nade a decision based on the zoning regul ations,
which clearly tell himthis is as far as you | ook, because for
six youth ?- for youth care hone for six residents, you do not
have to apply exclusion radiuses. |If for the fourth house, the
Applicant had said here | want to put ten youths, then he goes
to the zoning regulations and there is one criteria there that

?- one criterion that says you have to be 500 feet from another

one. And he | ooks around, |ooks beyond the lot, in that case
| ooks beyond the lot, |ooks around and finds another one that's
350 feet away, turns it down. That is why the Zoning

Administrator did the right thing in |ooking at each one
separately.

MEMBER LEVY: Is it your opinion then that a
facility cannot be housed in nore than one buil ding?

VR L OURENCO: No, that's not always true
Universities are one kind of facility where you can have full
departnments spread in three buildings. That's a different
i ssue.

MEMBER LEVY: What ?- | guess why is that a
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different issue? Wiy is it that a university is an exanple of a
facility that woul d be housed in

CHAI RPERSON GRI FFI S:

MR.  LOURENCO University is dealt with in the
zoning regulations in a totally different way. There's a
speci al section that contains rules for what you do when you
have an institution of higher learning that has a canmpus, and
the power to meke decisions on zoning matters in those cases
shifts from the Zoning Adnministrator to another entity, and
those are clearly addressed specifically in a certain way by the
zoni ng regul ati ons.

The case of these four buildings and these four
homes is exactly at the borderline of what the zoning
regul ati ons consider that does not require a radius check, a
di stance exclusion criterion to be triggered. Therefore ?-

MEMBER LEVY: Do you think that a community based
residential facility could be housed in nore than one buil di ng?

MR. LOURENCO Do I think in general?

MEMBER LEVY: Yes.

MR. LOURENCO. Sure. Sure.

MEMBER LEVY: It could be. A CBRF could be
housed in nore than one buil ding.

MR. LOURENCO. Yes.

MEMBER LEVY: Are there other uses that could
al so be housed in nore than one buil ding, besides a university?
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

753

MR.  LOURENCC Yes. Ot her wuses that could be
housed in nore than one buil ding.

CHAlI RPERSON GRI FFI S: So how do we establish the
nunber of facilities, or how would the Zoning Admi ni strator | ook
at this application and indicate that there were four
facilities? |Is there any reason to |ook at the operations, or
managenent, or ownership? | nmean, howis it even determ ned?

MR. L QURENCO: The Zoning Adnministrator has
absolutely no reason to | ook at how its managed, or operated, or
whatever. |If the Applicant ?- it's ?- the zoning regul ations do
not regulate the way business is operated. They regul ate the
uses. They regulate ?-

CHAlI RPERSON GRI FFI'S:  Are there no ?-

MR. LOURENCO. ?- limtation ?-

CHAlI RPERSON GRI FFI S: Are there no circunstances
wher e managenent, operation, or ?- well, leave it at that, that
woul d go to the use of an application?

MR. LOURENCO I guess there are. Yeah, there
are. Parking, valet parking versus auto parking. | guess there
are sone nenagenent considerations that nmay have sonething to
do, but in this particular case, what you have is a facility of
a size to which applying additional constraints neans you're
treating that facility differently from your hone or my hone.
And that is an area that | do not think the Zoni ng Adm nistrator
shoul d go into.
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CHAI RPERSON GRI FFI S: Except it's an interesting
poi nt that you answered M. Levy's question, is that if I'm not
nm st aken, a single facility ~could occupy tw different
buil dings, or in fact, tw different |ots.

MR. LOURENCO. Yeah. You may have an
exi sting ?-

CHAI RPERSON GRI FFI'S: O nore.

MR. LOURENCO  You may have an existing

school ?-

CHAI RPERSON GRI FFI'S:  Ri ght.

MR.  LOURENCO ?- with three buildings in the
same lot, just an existing condition. And the school closed

and the Board of Education decides to rent that to M. Sussman
or somebody else to do sonething, and as a result, you may end
up with a CBRF in three buil dings. The buildings were there
before as an application. The case cones here before the Board.
The Board is not going to force them to nmake that into one

bui I di ng.

CHAlI RPERSON GRI FFI'S:  Uh- huh

MR.  LOURENCO And they say ny facility doesn't
fit in one building, but it fits in the three buil dings.

CHAI RPERSON GRI FFI'S:  Ckay. Your eval uation ?-

MR.  LOURENCO You would have that facility in
three buildings, which is a totally different case from what you
have here
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CHAI RPERSON GRI FFI S: So in your evaluation of
this application, how did you establish that there were four
facilities?

MR.  LOURENCC Because there are four |ots of
record, and the Applicant conmes in with ?- that is the reality
the Zoning Adm nistrator has before him AS | nentioned in ny
statement, if it wasn't Father Flanagan's Boys Hone but it was
four operators coming in sinmultaneously, five nminutes apart, or
ten m nutes apart.

CHAI RPERSON GRI FFI'S:  No, | understand that.

MR.  LOURENCO But the sane decision would have
to be reached by the Zoning Admi nistrator.

CHAI RPERSON GRI FFI S: But you have one owner, one

MR. LOURENCO | cannot rule ?-

CHAI RPERSON GRI FFI'S:  Whatever the issue is.

MR. LOURENCO: If |I'mthe Zoning Administrator, |
cannot rule on what is permissible matter of right based on who
owns the property.

CHAI RPERSON GRI FFI S: VWat I'm trying to get to

MR. LOURENCO. That is restricted then.

CHAI RPERSON GRIFFIS: How is it ?- | would ?- was
it established nerely on the fact that there were four separate
applications, and that's what designated four separate
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facilities?

MR.  LOURENCO: As | nentioned, | wasn't part of
t he decision ?-

CHAI RPERSON GRI FFI'S:  No, | understand.

MR. LOURENCO. ?- so | can only specul ate.

CHAI RPERSON GRIFFI'S:  It's your analysis. Right.

MR.  LOURENCC I can only speculate on the
reasons. | believe, and if | was the plans reviewer that had

the issue before ne, that would be essentially how | would have

read it, | have four lots of record. | have one application for
each |l ot of record. I have to judge each application based on
the size of the lot in the zoning district on its nerits, and

that's exactly what the Zoning Adm ni strator did.

CHAI RPERSON GRI FFI'S: Okay. But see, |I'mgetting
a little confused because you're saying even if you were put in
that position, you are taking it ?- you just said you have four
lots of record. You are reviewing it cunul atively.

MR. LOURENCO. Uh- huh

CHAI RPERSON  CGRI FFI S: Al at once alnost, one
m ght say.

MR. LOURENCG:  Uh- huh

CHAI RPERSON  GRI FFI S: So again, I'"'m having
difficulty figuring out how, putting nyself in your mind, how
one would then determi ne the facility issue if you' e just stated
you would | ook at all four record lots, which | didn't think you
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woul d answer that way, but that's what it is.

MR. LOURENCO I have to | ook at one application
in one |ot of record.

CHAI RPERSON GRI FFI' S:  Uh- huh.

MR. LOURENCO: | have to see what the plans show.
They show ne on structure detached, separated from lot I|ines,
the (inaudible) and so on, with a certain ?- interiorly out, and
there's a declared intent which is to operate a youth care
residential home.

CHAI RPERSON GRI FFI S: Excuse nme a nonent. Maybe
it's time for that break.

(Of the record 4:45 - 4:50 p.m)

CHAlI RPERSON  GRI FFI S: Okay. Sorry for the
interruption, so why don't we continue. | believe we were in
the mddle of the answer to trying to establish how the Zoning
Admi ni strator, from your expert opinion, determned that this
was four separate facilities as opposed to three, or one, or
two?

MR. LOURENCO  Okay. As | was saying, the Zoning
Admi ni strator has before himan application, a |lot that has been
subdi vided, a record lot, and plans that show what is intended
to occur on that |ot. The decisions the Zoning Adm nistrator
makes on the provability of such a structure are based on what
the plans show, and what the dinensions, the shape of the |ot
and so on. And that is a unit on which the Zoning Adm ni strator
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has to nake a deci sion. That decision, you nentioned, it was
al nost simultaneous. It probably occurred within a few mnutes
of each other, if he was going from one to the other. But the
fact that he considered that one of them was approval, doesn't
mean that he doesn't need to |look at the others. He's going to
| ook at the second, and the third, and the fourth. And on each
one of them he's going to apply certain criteria before he can
deci de yes, this structure can be built for this use in this |ot
as proposed. And that's what the Zoning Adm nistrator did.

Consi derati ons of conmon nmanagenent and so on are
totally not in the picture at this point, because there's
nothing in the zoning regulations that mandates the Zoning
Admi ni strator to look into that. There are other cases where
the Zoni ng Admi nistrator is mandated by the regul ati ons to check
on other things, and obtain copies of covenants, obtain copies
of articles of incorporation, whatnot, depending on what the use
is, not for this case. So in my opinion, the Zoning
Admi nistrator correctly determ ned case by case, one by one,

this is acceptable in this lot. This is acceptable in this |ot,

and so on.

It's up to the Applicant to decide what is being
pr oposed. And what's being proposed is this lot, | want this
building. In this lot, | want this building. |If the Applicant
had come in and said |ook, |'ve got this big |lot here but | want

two buil dings, then the decision would have been different, even
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t hough any passerby would look at them and say there's no
di fference. But the fact of the matter is, the Applicant, who
is the owner of the property, decided | want ny property divided
in four lots of record. The subdivision was correct because the
|l ots of record exceed by far the size that they could have been.
As | said before, you could have had 18 lots of record. | went
through the pain of neasuring. You could have had 18 lots of
record there instead of four, but you have four, got a
legitimate | ot of record, and in each one decided | want to put
a structure where | want to operate the youth care residential
facility. And that's, in my opinion, the owner's right, and
that's exactly what was done. And the Zoning Adm nistrator
found that it was acceptable.

CHAI RPERSON GRI FFI' S: Ckay.

MEMBER LEVY: M. Chair.

CHAI RPERSON GRI FFI' S:  Yeah.

MEMBER LEVY: M. Lourenco, you testified that in
your opinion, a facility, in fact a CBRF, could be ?- could
consist of nore than one building. "Il paraphrase, but |
believe that's what you testified.

VR L OURENCO: Could occupy nore than one
bui I di ng.

MEMBER  LEVY: Could occupy nore than one
buil ding. You gave an exanple wherein an existing school which
was three buildings on one lot could be a CBRF. And per haps
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because the operator of the CBRF couldn't fit all of the
facility into one building, he mght apply to use three
bui | di ngs.

MR. LOURENCO That's correct.

MEMBER LEVY: Okay. Following wup on that
exanple, if the sane operator were to take those three buil dings
that are part of one CBRF and subdivide that property into three
lots, would it then be three CBRFs? And if so, why?

MR. LOURENCO  You nean there's an operator there
with a Certificate of Occupancy for one CBRF on the three
buil dings, or there's nothing there, there's just the three
bui | di ngs?

MEMBER LEVY: Well, | guess we could look at it
ei ther way. Perhaps the same operator ?-

MR. LOURENCO If you have a Certificate of
Occupancy for a single facility.

MEMBER LEVY: No. Let's say the operator cones
in ?- we already tal ked about the case where the operator cane
in and has a CBRF in three buildings. That was your exanple.

MR. LOURENCO. Uh- huh

MEMBER LEVY: If that sanme operator who wanted to
operate a CBRF took those three buildings on one |ot, subdivided
into three lots, and then canme in for an application, would it
be three CBRFs rather than one?

MR. LOURENCO And he has three |ots of record?
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MEMBER LEVY: Yeah, everything else the sane.

MR. LOURENCO. And three enpty buil dings.

MEMBER LEVY: Unh- huh.

MR.  LOURENCO And what is the intent to put in
each building, six occupants in each buil ding?

MEMBER LEVY: Let's say it's six occupants in
each building in both cases.

MR. LOURENCO In both cases.

MEMBER LEVY: In both cases.

MR.  LOURENCO Yeah. I think he could have six
?- if what he wants to have is a youth care residential facility
for six occupants and two supervisors in Building A and the
same thing in Building B, and the sanme thing in Building C, yes.

I think he could apply for three Certificates of Cccupancy, and

if he was in a zone that would allow, | believe everything from
R-1 up, yes, he would be able to have three facilities.

MEMBER LEVY: What is the difference between
t henf

MR. LOURENCO  The first ?-

MEMBER LEVY: As considered in the first exanple
as one facility and three buildings, why is it different if it's

a subdi vided | ot?

MR.  LOURENCO Well, the first exanple, and |
think I was clear in the exanple. It was a hypothetical
exanpl e. In the first exanple what | said is if he has a CBRF
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that doesn't fit in one building, and he needs to spread it over
three buildings, then he can do it. I'"'m pretty sure that's
going to be nore than a six ?-

MEMBER LEVY: There are three small buil dings.

MR. LOURENCO. Three small buil dings.

MEMBER LEVY: Maybe it's an 18 person CBRF, and
t here happen to be ?-

MR.  LOURENCO Well, you have an 18 person CBRF,
we have a different case. And then coming up to this Board
woul d be appropriate, if it's one CBRF.

MEMBER LEVY: I"'mjust trying to get at, again,
the definition of facility, and how the ZA would know that this
is four facilities instead of one.

MR. LOURENCO  The ZA | ooks at the structure that
is being proposed to be built on the lot of record that is
before him and there's ?- you know, the regulations are full of
rules about that. And if it's one building in one lot, and the
use is a matter of right, then the ZA has to approve. The ZA
does not have the latitude to, you know, just on his own decide
I"m going to approve this, and |I'm not going to approve that.
You can't do that. And in this case, the ZA would have to
approve any proposal for a single lot of record that was
consistent with the zoning regulations on that district.

MEMBER LEVY: Can a single facility exist on nore
than one | ot of record? Facility.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

763

MR. LOURENCO. \What kind of facility?

MEMBER LEVY: Any kind of facility, can it exist
?- can a facility exist anong nore than one | ot of record?

MR. LOURENCO Certain kinds of facilities |I can
envi sion that, yeah. I have difficulty envisioning a single
famly dwelling having to go from lot of record, to lot of
record, spread out through three buil dings.

MEMBER LEVY: Well, we're talking about a CBRF,
right?

MR. LOURENCO. Pardon?

MEMBER LEVY: We're tal king about a CBRF.

MR.  LOURENCO For six youth, which the zoning
regul ations, in my opinion, treat pretty nmuch in the same way as
a single famly dwelling. And that's ?- this is really what
we' re tal king about here. It's facilities that are of a size
and operate in such a way that the Zoning Adm nistrator does not
have any latitude in treating them differently from single
fam |y dwellings.

I can appreciate the arguments of the Appellants
in the sense that the zoning regulations in reality allow
sonet hing that perhaps some of us may not think is ?- should be
al l owed, but the reality is they do, and that is what this Board
needs to rule on. This Board needs to exam ne the decision of
the Zoning Admnistrator on something that the zoning
regul ations allow. The zoning regulations allow | ots of things
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that are not palatable to all neighbors.

MEMBER LEVY: But you seem to be arguing on the
one hand that a CBRF is so defined because it's on a single |ot
of record. It's in a single building. But on the other hand,
you're telling ne that a CBRF could be in multiple buildings.
I["m just trying to get to how the Zoning Administrator could
have determ ned the difference.

MR.  LOURENCO It's the intent of the Applicant.

If the Applicant conmes in to the Ofice of the Zoning
Admi nistrator and say | have this location with this |lot, which
as three buildings, and | want to put this facility there, the
Zoni ng Administrator has to make a ruling based on what's before
him which is an application to put a facility spread out
t hrough three existing buildings that happen to be in the sane
lot. Because if the sanme Applicant cones in and says | want to
build these three buildings in this single ot of record, the
Zoning Administrator is going to tell him you can't do that.
You have to go and get relief to do that. But if the case is
the buildings, the structures exist, therefore there's no
decision to make on whether or not to allow construction of the
three buildings. Three building exist. They exist in the lot.

It's an abnormal situation, but it's fairly conmon throughout
the District, old conditions that have been grandfathered.

If the Applicant conmes in, this is nmy intent, the
Zoning Adm nistrator has to rule based on the intent that is
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portrayed in the application, which is, | want this facility
with these many people spread out over three buildings. And
he's going to say this is one facility as they state in the
application, that happens to be on a record lot that has three
bui | di ngs.

MR. FEOLA: M. Chairman, may | suggest a way to
ook at this issue, because it has been addressed before.

M5. FERSTER: I"'m going to object to counse
testifying before his closing argunent.

MR. FECLA: |1'mnot closing anything. | was just
going to point the Board to a place to |ook to solve the puzzle

that it seens to be grappling wth.

MS. FERSTER: | could point the Board to separate
pl aces.

MR. FEOLA: Co ahead.

M5. FERSTER: And I will do that in my closing
argunent .

MR. FEOLA: You can do it now. | don't care.

CHAlI RPERSON GRI FFI S: VWll, we seem to have an
i ssue of when we will be presented with this information, and so

| ?- this gets to be a little bit a matter of semantics, because
there's nothing wong with you ?-
MR. FEOLA: It's already in the record, but | can
wai t .
CHAI RPERSON GRI FFI'S:  Well, in expediency, | wll
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take your's. Ms. Ferster, if you want to give your's now,
that's fine, or you want to hold it to closing. Wat are you
citing?

MR. FECOLA: The document is our response to th is
appeal, which was filed with the Board ?-

CHAI RPERSON GRI FFI'S:  What section?

MR FECLA: 2- on Novenber 25" Section J, BZA
Order 16531, the Sergeant Road facility.

CHAI RPERSON GRI FFI S: And what do you want to
poi nt us to?

MR.  FEOLA: As you recall, the Sergeant Road
facility is one 12 acre lot, which was proposed to have four
houses very simlar to these on it. On page 2, the top
par agraph, the BZA said and | quote: "If the subject property
had been subdivided so that each honme was on a separate |ot,
each of the four homes could be used as a youth residential care
home as a matter of right. See Section 11 DCMR 300.3."

This Board has ruled on this. It has ruled that
if Sergeant Road had been on record lots, it would have been a
matter of right. Because it wasn't, it had to get a special
exception, so | don't know how rmuch clearer it can be. That's
all.

CHAI RPERSON GRI FFI S: Thank you. And the Board
is famliar with your submnmission, and actually that order. I
don't think anyone on the Board now was part of that, so they
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didn't have first-hand knowl edge of it, but we have all reviewed
it. And | think the issue ?- well, I'm not going to speak to
that right now.

Ms. Ferster, briefly, you wanted to cite
somet hing al so that would hel p us.

M5. FERSTER: Thank you. Well, there are a
nunber of questions that go to the issue of facility and, you
know, how that's defined, and whether it's defined as a use or
structure. And again, | would like to point you to Section
199.2(g) of the zoning regulations which specifically say that
where it's not defined in this section, shall have the meaning
given in Webster's Unabridged Dictionary. And as M. Nevitt
testified earlier, the nmeaning in Wbster's Unabridged
Dictionary for the term"facility" is, something that is built,
constructed, installed or established to perform sone particul ar
function, or to serve or facilitate sone particular need."” And
so, clearly the answer to the question is that the definition of
facility goes to functions, not structure.

CHAI RPERSON GRI FFI'S: Okay. And would ?- did you
?- what date and all that of the Webster's did you just read?
Do you know what version it is? Did you subnit copies of that?

MS. FERSTER: I'd be happy to submt copies. I
think there's a Webster's Dictionary in the Zoning Ofice.

CHAI RPERSON  GRI FFI S: Ch, | know. Bel i eve ne,
we've been through this before, so if we can have that
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definition, and if we need to do others, we will but just a copy
of that in the record would be helpful. Gkay. That didn't take
too long. Okay.

Anything el se? Board Menbers, any other
guestions?

M5. BROMN: M. Chair, if I may ?-

CHAlI RPERSON GRI FFI'S:  Yeah.

M5. BROAN: ?- since the other parties have given
their input here.

CHAI RPERSON GRI FFI S: Do you have a cite for us
t 0o?

M5. BROWN:  Yes.

CHAI RPERSON GRI FFI' S:  Fabul ous.

VS. BROWN: The zoning regul ations, Section
3202. 3, which speaks to the issuance of building permts, talks
about the issuance of permts not based on facilities, but
according to principal structures. And here we have four
principal structures, and | think in M. Bello's testinony which
you will review when this matter closes, reiterates that this
was | ooked as principal structures, so | don't think we should
get clouded in the issue of whether a facility is a facility for
use purposes or building purposes. | think what we should be
focused on is what the |anguage of the statute is, and that is
structure.

CHAI RPERSON GRI FFI S: Ckay. Great. Thank you
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very much. All right. So that was fairly equal. W' ve got one
per each. Okay. Any other questions at this point? Fabul ous.
Thank you very nmuch. A little redirect? Good.

MR. FEOLA: If I mght. M. Lourenco, follow ng
up on Board Menber Etherly's exanple, he used an exanmple, |
believe, of Acme Gocery Stores. If four Acne Grocery Stores
came in side by side on record lots next to each other, each
were 20,000 square feet. Wul d the Zoning Adm nistrator view
them as one 80, 000 square foot grocery store and apply the rules
for that, or four 20,000 square foot grocery stores?

MR.  LOURENCC This is in four separate |ots of
record?

MR. FEOLA: Yes.

MR. L OURENCO: You'd have to look at them
i ndi vidually, one by one, inits ow |ot of record.

MR. FEOLA: Notwi t hstanding same  ownership,
probably sanme delivery schedul e, same trucks conmng serving all
four stores, separate stores?

MR. LOURENCO No, they have ?- the decision
woul d have to be made separately lot by |ot.

MR. FEOLA: | have no other questions.

CHAI RPERSON GRI FFI'S:  Yes.

M5. FERSTER: One recross?

CHAI RPERSON GRI FFI' S:  Uh- huh.

MS. FERSTER: M. Lourenco, |'d just like to
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follow up on the question that M. Feola just asked you wth
anot her hypothetical. Let's change it around a little bit, and
instead of a grocery store, you have a child devel opnent
facility, child devel opment center, |'m sorry. And it applies
for a building pernmit to construct two child devel opnent centers
on two adjacent |ots, both of which are owned by the sane child

devel opnment center. Let's say it's in an R5 Zone, and each of

them according to the operator and the owner, will have only 24
children in it. And they explain, after the Zoning
Admi ni strator asks questions, that in fact, infants wll be
| ocated, 24 infants will be located on the one lot, and then the
pre-schoolers wll be located on the second lot, but the
managenment will be the same. They will all be hired, the sane
staff. It will be one child devel opnent center, but it will be
two buildings side by side, each with 24 children. I s each of

the ?- are you going to look at each of these separately, or
permit this as a matter of right?

MR. LOURENCO First of all, you have to indul ge
me. | used to know the rules by heart when | was young, but |
only know the exceptions now. You posed so many conditions on
those two facilities, that now I'm ?- | don't think | can, in
all honesty, respond to that question w thout spending a few
mnutes flipping through the regul ations here. Is that your
intent, or ?-

MS. FERSTER: No, |I'd be happy to break it down
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for you, and provide you with the citations.
MR. LOURENCO.  Uh- huh.
MS. FERSTER: | do not intend to confuse you.
MR. LOURENCO. Oh, you wouldn't confuse ne.
MS. FERSTER: And | apol ogize for putting you on
the spot like this.
MR. LOURENCCG:  Uh- huh.
M5. FERSTER: Okay. Why don't you turn to
Sections 350.4(g). Okay. This section ?-
MR LOURENCO Just a second. Just a second.
Zoning review takes a little |onger.
M5. FERSTER: Are you with ne?
MR. LOURENCO. Ckay.
M5. FERSTER: Okay. Now this regulation states
t hat ?-
MR. L OURENCO: And you're in what kind of
district?
M5. FERSTER: Okay. This is an R-5-D District.
MR. LOURENCO. GCkay. Thank you.
MS. FERSTER: This regulation states, isn't that
correct, that a child devel opnent center can be |located as a
matter of right in an R5-D District if it has no nore than 25
individuals init. That's correct?
MR. LOURENCO  Yeah, that's correct.
MS. FERSTER: Okay. So the next question is, if
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it has nore than 25 individuals, it would need a special
exception. Isn't that correct?

MR. LOURENCO  Yes, that's correct.

VS. FERSTER: Okay. So now under ny
hypot hetical, a child devel opnment center in an R-5 District ?-

MR. LOURENCO.  Uh- huh.

VS. FERSTER: ?- cones to t he Zoni ng

Admi nistrator with two building permt applications to build two

child devel opnent centers. That's what the application says.
Each will have 24 children.
VR LOURENCO: One application or t wo

applications?
FERSTER. Two applications.
LOURENCO  Okay. Un- huh.

FERSTER. Two |l ots, two applications.

& 3 B

LOURENCO:  Unh- huh.
MS. FERSTER: This Zoning Adm nistrator decides

to ask for some additional information from the Applicant, and

|l earns that, in fact, that these two child devel opnent centers
will be operated by the sanme person. That's clear on the face
of the application, and that the first one wll be for the

infants, for the <children that under pre-school age, 24
chi | dren. And the second one will be for the pre-school age
children, but it will be operated by the same Bright Mbrning
Early Childhood Center, and the staff wll all be hired and
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enpl oyed by Bright Mrning Child Devel opnment Center, and there
will be, you know, sone commnality of nmanagenent, and
operations, and adm nistration, et cetera.

Wul d the Zoning Administrator say that these two
building permit applications should be allowed as a natter of
right, because, of course, there are two buildings, and each
will have 24 children in it?

MR. L OURENCO: VWat is it that the Zoning
Admini strator asks for nore information? What kind of
informati on did he ask for?

MS. FERSTER: Well, let's just say that he asked
for sone information about the relationship between the two
centers, the two buildings, and found that they were both going
to be part of the Bright Mrning Early Childhood Center. And
that one facility was going to be for the infants, and the other
facility was going to be for the pre-school children.

MR. LOURENCO Okay. And what do the plans show
now?

MS. FERSTER: The plans just show two buil dings.
They | ook both like early chil dhood centers.

MR. LOURENCO. Ckay.

MS. FERSTER  Cl assroomns, et cetera.

MR. LOURENCO. Ckay.

MS. FERSTER Recreati on space. Maybe there's a
shared recreation area in the back that both will use.
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MR. L OURENCO: They're in separate lots of
record?

MS. FERSTER  That's correct.

MR. LOURENCO So really you have two separate
progranms there, one for early childhood, and one for pre-
schoolers. Is that it?

MS. FERSTER: That's one hypothetical, yes. Two,
one for early childhood, one for pre-school.

MR. LOURENCO. Ckay.

MS. FERSTER: But they share a recreation center.

MR. LOURENCO. Oamned by the same conpany.

MS. FERSTER  Ri ght.

MR L OURENCO: Okay. And now what's vyour
guestion?

MS. FERSTER: Can the operator receive a matter
of right permt for both of those building permts?

MR. LOURENCO. It appears so, yeah.

MS. FERSTER: Woul d your answer change if the ?-
if, in fact, they were ?- both of the facilities were being
used for pre-schoolers, 24 pre-schoolers on one facility, 24
pre-schoolers on the other school, as opposed to the earlier
hypot hetical | gave you about the difference in age between the
two facilities?

MR. LOURENCO. | don't see why it woul d change.

MS. FERSTER: Okay. Thank you.
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CHAI RPERSON GRI FFI S: Al right. Just keeping
everyone up to speed, we are through the first witness of the
Fat her Fl anagan's, and you have one, two, three nore to go. [|I'm
sorry, two more, counting them all total. Ckay. There it is
You may not be calling that one. Okay. Just to |let everyone
know it is just about 5:15.

MR.  FEOLA: Thank you, M. Chair. Qur next
witness is dadys Hicks, who we recognized as an expert in
zoning. | think in the interest of nmoving this along, I'Il just

ask Ms. Hicks a few questions, and then | eave her open for ?-

CHAI RPERSON  GRI FFI S: However you  want to
proceed. | mean, you need to take the tinme that you need.

MS. FERSTER M. Chairman, | would ask for a
proffer of Ms. Hicks' testinony. I have no objection to the
qualifications of the witness, but | wonder whether or not it's

cunul ative in view of the very thorough discussion by M.
Lourenco, also a zoning expert.

CHAI RPERSON GRI FFI S: Good. Also, while you're
here, Ms. Ferster, let ne take up the other issue. Do you have
any objections to the submittals of the newspaper articles?

MS. FERSTER: | do. I don't believe it's
relevant. The need for this facility ?- the need for comunity
?- for youth residential care facilities is not at issue in this
proceeding. W do not dispute it. You do not dispute it. W
all understand that there's a pressing need for this type of
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facility, but it's not relevant to what's before you, so | do
obj ect .

CHAI RPERSON GRI FFI'S: | woul d agree.

MR. FEOLA: M. Chairman, |'m going to challenge
t hat obj ection.

CHAI RPERSON GRI FFI' S:  Uh- huh.

MR. FEOLA: We've been very liberal in allowing a
whole of things, including testinmony of wtnesses about
community neetings, and |ack thereof. | think it's not ?- it is
absol utely pertinent to know that the city is facing a crisis in
child wel fare. And | think it's closing our eyes to the big
picture if we don't, at |east, understand that that exists. It
has no definite nmeaning on how you decide this case. |'Il grant
you that, but it definitely has neaning as to how to read Zoning
Order 725, and what the Zoning Conmmi ssion did in 1992 to anend
t he zoni ng regul ations.

CHAI RPERSON GRI FFI S: So you're saying that the
articles actually help us understand the Comm ssion Order 725,
or the context or the reasoning behind it sonmehow.

MR. FEOLA: Yes, sir.

CHAlI RPERSON GRI FFI S: Whi ch woul d then somewhat
step us into a small piece of this. Board Members have any
comments on these objections? COkay.

M5. FERSTER: | would just note that all of these
articles are dated 2001, so how could they be even relevant to
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the regulatory history, when Zoning Oder 725 was several years
prior to that?

MR. FEOLA: The articles were witten based on
what's been going in the system since it was taken over by the
courts in 1982, | believe.

M5. FERSTER: Again, our appeal is not ?-

MR. FEOLA: And |ike you're not going to be here
in the special exception if you win this appeal opposing it?

CHAI RPERSON GRI FFI S: Ckay. Let's keep focused
on this two stack article here.

MS. FERSTER: And again, that would be relevant
at the special exception stage. It would be a discussion of the
need for this sort of facility. But again, at this stage, you
know, it's just not at issue, because obviously BZA ?- the
ruling at hand does not say this facility can't be built. It

says it nmust be built only with BZA oversight.

CHAI RPERSON GRI FFI S: Okay. | think this is it.
In that ?- in light of the fact that we, in fact ?- | was
trying to see if | even brought it out here, and | don't even

carry it any nore, struck the entire Exhibit 3 which was the

articles subnmitted, which were going to a lot of the sane kind

of context issues, history of this. I don't know what all of
them were because | didn't read them They were taken out of
the submi ssion or the record. I would uphold Ms. Ferster's

obj ection, and not admit these.
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I would make quick coment on the fact that two
things, M. Feola, you did just say, that it didn't go directly
?- 1 don't know your words exactly, but the statenent was it was
not directly to this case with the substance. I think in ternms
of our wunderstanding of the Zoning Conmi ssion order, we have
anpl e docunentation to do that, and will be able to proceed with
that without current. And thirdly, and lastly, in your own
statenment, M. Feola, you did state that we all know, Dbeing
District residents, the state of child services and educati on,
and public education, and the world gets |arger and |arger as we
open it all wup. | think we are, as residents, very well aware
of that, and the need. And frankly, this is all an amendnent to
the third and | ast issue, this Board hears an awful |ot of cases
that deal with child care facilities, developnent facilities,
CBRFs. We hear every tinme we neet the need, the demands, so as
individuals on the Board, | think it does not need to be
underscored with other docunentation. So that being said, let's
nove on.

MR. FEOLA: And I'd Iike to object to Tab 9 of
their Pre-Hearing Statement which is a petition of the
undersi gned residents of Capitol H Il who oppose planning the
Boys Town facility, which I don't think was taken out of the
record at the beginning of the hearing. And you don't have to
rule on that now, but |I'm going to object. If we're not going
to allow what is considered irrelevant on our side, | think we
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should do it both on both sides.
CHAI RPERSON GRI FFI S: Okay. Let me just nmake
sure | have exactly what you're citing. You said it was Tab 9.
MR. FEOLA: Tab 9 in volunme ?-

CHAI RPERSON GRI FFI S: Oh, did we not take Tab 9

out? Okay.

MR. FEOLA: Volunme 3, | believe.

CHAI RPERSON  GRI FFI S: Ckay. And, you know, we
will defer that. | just wanted to nake sure | had it, knew what
you were |ooking at. Ckay. Then let's ?- Ms. Ferster

somnet hi ng?

MS. FERSTER: No, no. I just want to rem nd you
that | did ask for a proffer of the witness' testinony just on
the question of whether or not it is cunulative of M.
Lourenco's testinony.

CHAI RPERSON GRI FFI'S: And the answer is?

MR. FEOLA: We'll accept that.

CHAI RPERSON GRI FFI' S:  Ckay.

MS. FERSTER: No. | asked you to make a proffer

MR. FEOLA: Oh, okay. I'm sorry. I
nm sunder st ood what you were sayi ng.

CHAI RPERSON GRI FFI S: I think, M. Ferster, your
point is that we don't need to be redundant, as M. Lourenco has
been through the ringer, let's say, and so we don't need to
r ehash. And the Board, | don't think, will be asking the same
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guestions, unless we find that Ms. Hicks is giving us different
i nformati on.

MR. FEOLA: Right. That was our intent actually.

CHAI RPERSON GRI FFI S: Yeah. And that's 7?- okay.
Thank you.

MR. FEOLA: And | would just |ike ?-

MS. FERSTER: You're going to make a proffer

MR. FEOLA: Well, | wanted to let her state her
name and address for the record.

MS. HI CKS: Okay. My name is d adys Hicks. ['m
a zoning consultant. My street address is 7710 Merrick Lane
Landover, Maryl and.

MR. FEOLA: Ms. Hicks, you filed your report on
this matter in the record. |Is that correct?

M5. HICKS: Yes.

MR. FEOLA: Does that represent your professiona
opinion as to the voracity of the issuance of these pernmts?

MS. HI CKS: Yes.

VR FEOLA: And did you prepare a witten
statenment, witten testinmony for this Board for today?

MS. HICKS: Yes, | did.

MR. FECLA: And t hat represents further
expl anation of your statenent?

MS. HI CKS: Yes.

CHAI RPERSON GRI FFI S: Was this previ ously
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submtted, or is this being submtted right now?

MR. FEOLA: Her report was previously submtted
M. Chair

CHAI RPERSON GRI FFI S: Ri ght . And the statenent
is ?-

MR. FEOLA: The statement, what she was going to
read today ?-

CHAI RPERSON GRI FFI' S:  Ckay.

MR.  FEOLA: I think what we're offering now,
instead of letting her read it ?-

CHAI RPERSON GRI FFI S: Exactly. And et ne just
?- because | wll not keep this actual case in front of ne
because of ny own copy of the case. I have no nore room
That's actually why Anne's not here, because | needed the spread

space, but can | get an exhibit nunber on the statement?

MS. FERSTER: Yes. I would like that as well,
because | don't ?- | did not have a copy of this report that you
just handed me in your pre-hearing filing. |Is that ?-

MR.  FEOLA: This was written testinony she was
goi ng to deliver today.
MS. FERSTER: Okay.

MR. FEOLA: You suggested that she not deliver

MS. FERSTER: No. You had said that that report

was previously filed.
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MR. FEOLA: Yeah.

M5. FERSTER: VWere in the record was that
previously filed?

M5. HICKS: It was not filed.

MR. FEOLA: Oh, it wasn't filed. | apologize.

M5. HICKS: It was not filed.

MR. FEOLA: | thought it was fil ed.

M5. HICKS: It was witten |ast year, and this is
the fourth tinme |'ve cone to try to give the testinony.

MR. FEOLA: |'msorry.

MS. HI CKS: And just to be brief, | wanted to
submit it, and answer any questions.

CHAI RPERSON GRI FFI S: Okay. I''m confused. Are
we tal king about two things then?

MR. FEOLA: No, | apologize. | mxed up.

CHAI RPERSON GRI FFI S: Okay. We're tal king about
just the statenment, which is being submtted now.

MR. FEOLA: The statement is what you subnitted
now.

CHAI RPERSON GRI FFI'S:  Exactly.

MR. FEOLA: 1'msorry.

CHAI RPERSON GRI FFI' S: Ckay.

MR. FEOLA: | apologize. | thought we had turned
this in at the first hearing.

M5. HICKS: No.
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SECRETARY BAI LEY: M.  Chairman, Ms. Hi cks'
statenment woul d be Exhibit Number 49 in the record.

CHAI RPERSON GRI FFI'S: Great. Thank you.

MR. FEOLA: Well, we proffer her statenent
wi t hout comments, so she's available for questions from either
of you, or fromthe other side.

CHAI RPERSON GRI FFI S: Okay. Did you ?- you had
i ndi cated that you might want to just ask her some questions to
elicit ?- 1 mean, | think you ought to do that. O herwise, if
you need to ?-

MR FEOLA: | will. M. Hicks, have you reviewed
the permts in this case?

MS. HI CKS: Yes. | reviewed the four building
permt applications, the architectural drawings, and the D. C
Bui | ders' pl ats.

MR.  FEOLA: And is it your opinion that the
Zoning Adnministrator nade a correct determnation in issuing
t hese perm ts?

M5. HI CKS: Yes.

MR.  FEOLA: And is it your opinion that the
Zoning Adnministrator was restricted to looking at only the
record |lots and the structures that were proposed on thenf

MS. HI CKS: Yes, and that's consistent practice.
Each pernmit application is pronpted by each street address, and
per each record lot. And the Zoning Adm nistrator, or whoever
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is reviewing the project, has to analyze each structure on each
| ot. You also have to verify for each lot that's before you
what the proposed use, and whether that proposed use is
permtted as a matter of right, or whether it needs Board of
Zoni ng Adj ustnent approval .

MR. FEOLA: Okay.

CHAI RPERSON GRI FFI S: Let nme just interrupt, and
I think that it goes back to the issue ?- | think that's been
wel | established by your first witness. So if there aren't any
ot her questions that will elicit further information that wasn't
covered, then we can just take this in, and nove on fromthere.

MR. FEOLA: One final question

CHAlI RPERSON GRI FFI'S:  Yes. Good.

MR. FEOLA: Ms. Hicks, in your experience, has
the Zoning Adm nistrator ?- does the Zoning Adnm nistrator | ook
at projects that are next door to a project it's reviewing to
deternmi ne whether or not it is a permtted use?

M5. HI CKS: No. The Zoning Administrator is
charged with the responsibility of |ooking at each application
that is before him or her, and you have to screen each
application for the zoning requirenents, and also the use
requi renents. And you don't concentrate on what's next door or
across the street.

MR. FEOLA: Is it appropriate to consider
owner shi p of nei ghboring properties?
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MR. FEOLA: | have no other questions.
CHAI RPERSON GRI FFI'S:  Thank you.

MR. FEOLA: Unless Ms. Hicks would want

sonmething else. | should give her the opportunity.

285K

to say

MS. HI CKS: No. The only time you | ook beyond

the boundaries on a community based residential facility is if

there are spacing requirenments, but there's an exception to the

spacing requirement if there are individuals in a protected

class that are stipulated under the Fair Housing Agreenent

between the Justice Departnent and the D.C. Government.
MR. FEOLA: W have no further questions.

CHAlI RPERSON GRI FFI'S: Okay. Ms. Ferster

did you

have any cross? None. GCkay. I'msorry. | was going to get to

you. I'mjust trying to quickly skimthe statenent that's just

been subnmitted, and I think we will have a Board question on it.

(OFf the record)

CHAI RPERSON GRI FFI S: Let ne focus your attention

to where our question is probably going to come from It's on
page 2, the second paragraph. It starts, "Four dwellings
(single famly)." M. H cks, are you ?- let me see if you have

?- are you famliar with the definition of famly in the zoning

regul ati ons?

MS. HI CKS: Yes. It's six unrelated individuals,

or it could be a group of 15 religious individuals
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CHAI RPERSON GRI FFI S: And if | heard you, six
i ndividuals. |s that correct, or 15 for a religious ?-

MS. HI CKS: Yes.

MEMBER LEVY: | guess Ms. Hicks, and this is ?-

["m up here stirring up questions, but what caught ny eye was

in Section 199 of the zoning regulations, to which you' ve just

referred, six persons unrelated. W keep conparing the CBRF to

a single famly residence, though we ?- each one of these

buil dings, or facilities, or however you want to be defined,

have ei ght people, eight unrelated people in them so | guess |

woul d ask how is it ?- how do you characterize that as a s

famly dwel ling?

ngl e

MS. HI CKS: Under Zoni ng Comm ssion Order Number

725, it dwelled on the definition of famly. And that's why the

cut-off point is six unrelated individuals in the definition of

famly, therefore, when |ooking ?- when putting together
regul ati ons to amend under Section 201.1, in Subparagraph 1,
cl osest nunber was six residents nmore closely related

famly, and it should have no nore inpact than a famly

t he

t he

to a

And

then you can also have two resident supervisors, so the tota

nunber cannot be any nore than eight individuals there at

time in a youth residential care hone, as a matter of right.

one

MEMBER LEVY: But would these be considered

single famly dwellings if they had eight unrelated ?- or
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than six unrel ated people living in thenf

MS.  HI CKS: If it had ?- 1 think it would be
close to the definition of a single fam|ly dwelling, but Section
199 has a specific definition of a youth residential care hone.

MEMBER LEVY: Right.

M5. HICKS: They're very closely related, but the
only thing ?- difference is you have two staff.

MEMBER LEVY: Vell, | guess my concern is that
keep hearing these things characterized as just the sane as a
single famly residence, or no different from a single famly
resi dence. Yet, a single famly residence houses a fanily,
which is no nore than six unrelated persons. These pernits are
for CBRFs that have eight, or | don't know if the two
supervisors are related, so let's say nore than six unrelated
persons.

MS. HI CKS: Well, you can have six college
students in a single famly dwelling, and it still could be
considered a single famly dwelling, as long as there are not

nmore than six.

MEMBER LEVY: Okay. I think that answers ny
guesti on.

M5. HI CKS: O you can have 15 nuns or priests
living in a single famly dwelling, and it still cones under

definition of famly.

CHAI RPERSON @RI FFI S: Which is a CBRF with six
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individuals and two facility people, caretakers, neet the
definition of single fam |y residence.

MS. HI CKS: It nmeets the definition of youth
residential facility, and ?-

CHAI RPERSON GRI FFI S: But the question is, does
it meet the definition of single famly residence?

M5. HHCKS: No. It's sinilar, but not the sane.

CHAI RPERSON  GRI FFI S: Ri ght. I think that's
clear. Okay. Anything else?

MEMBER ETHERLY: M. Chair.

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER ETHERLY: Staying on page 2 of your
testimony, Ms. Hicks, you note in the preceding paragraph, the
par agr aph that begins, "There are no provisions", | want to cone
down to gosh, maybe about five or six lines fromthe bottom of
t hat paragraph where you begin, "There's no physical connection
or communication between each structure. There is not one
contiguous structure with 24 residents. You cannot physically
wal k on the interior fromone house to another."

VWhat | want to followup on is, are those indicia
that the Zoning Administrator should be |ooking at when ?- or
should have been looking at when reviewing the permt
applications before hinf

MS. HI CKS: It's sonething that he should have
been looking at, and it's also sonmething that's been | ooked at
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when you have two unit flats. And sonetines people are saying
that they have a single fam |y house, but have no Certificate of
Occupancy for the two distinct units. You |ook to see whether
there's any physical conmmunication between the floors. Al so,
where there m ght be naybe nore than one structure on a |lot, you
ook to see whether ?- if there's two principal structures,
whet her there's any physical comunication between the two, to
see whether it's considered one principal structure. If it's
not ?- if there's no physical communication between the two
buil dings, then it's a separate structure.

MEMBER ETHERLY: Okay. And that's, once again,
if it's on just one lot?

MS. HHCKS: If it's on one lot or separate |ots.

MEMBER ETHERLY: Ckay. So ?-

MS. HI CKS: So if you have a structure on ?-
maybe you have two |lots and structures, one structure on each
lot, then there's no physical comunication or connection
between the two structures, then it's considered ?- each
structure has its own principal lot, so it's considered one
structure, and it's reviewed that way.

MEMBER ETHERLY: Okay. So if |I'm the Zoning
Admi nistrator, and this pernit application comes before ne, part
of my routine calculus is going to be is there any kind of type
of conmmuni cation, so to speak, between the different buildings?
W have four buildings, four separate lots, part of the
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analysis on the Zoning Adnministrator's part will be to |ook

whet her or not there is any kind of communication between the

four?

MS. HI CKS: Depending on the type of structure
yes. If it's a real structure, if there's just a common
division wall wth no openings, then you have separate
structures on separate lots. |If they're separate structures on

separate lots with side yard setbacks, rear yard setbacks and so
forth, then there's no ?- then each structure on each | ot stands
alone. It's a principal structure on its own |ot.

MEMBER ETHERLY: Okay. And how does ?- if there
is a, let's say for discussion hypothetically, there is sone
type of communication between the four structures. They're on
separate lots, but there is sone type of comrunication absent
the description that you lay out here on page 2, how does that
change the analysis? O would that have changed the analysis in
this particular case?

MS. HI CKS: If there was physical comrunication,
maybe via a covered wal kway that connects the two.

MEMBER ETHERLY:  Yes.

M5. HICKS: O the four structures, then it would
be considered all one structure.

MEMBER ETHERLY: Okay.

MS. HI CKS: And it would call for a special
exception. You would have to | ook under Sections 3203.3, which
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refers to Section 2516 for residential zones, which are ?- would
be nore than one structure, one principal structure on its own
lot, and it would be done wunder theoretical subdivision
provi sion. Also, Section 2517 controls ?-

MEMBER ETHERLY: Ckay.

M5. HICKS: ?- nore than one comercial structure
on its own one |ot.

MEMBER ETHERLY: Okay. And these are all indicia
or characteristics that are provided for in the zoning
regul ati ons. Correct?

MS. HI CKS: Yes, under Section 2516, and Section
2517, where you have nore than one principal structure on the
same | ot.

MEMBER ETHERLY: Okay. On the sanme lot, but is
there a provision for ?- | think | understand what your answer
is coming from but what I'm ?- once again, |I'mjust playing ny
little devil's advocate role here. If you have, let's just ?-

let's break it down and make it sinple. You have two structures
on two separate lots, and there's a comrunication between the
two, under the zoning regulations as they are currently
outlined, that changes the analysis, if | understand you
correctly.

MS. HI CKS: Yes, it would be considered one
principal structure ?-

MEMBER ETHERLY: Under st ood.
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MS. HI CKS: ?- going across lot lines, and that

puts us in another part of the zoning regul ations.

redirect?

MEMBER ETHERLY: Okay.

MS. HICKS: \Which we would have to | ook at.
MEMBER ETHERLY: Ckay. Thank you.

MS. HI CKS: Uh-huh.

MEMBER ETHERLY: Thank you, M. Chair.

CHAI RPERSON GRI FFI S: Any ot her questions? Any

MR. FEOLA: No, no questions.
CHAlI RPERSON GRI FFI'S:  Ckay. Thank you, M. Hicks.
M5. HI CKS: Okay.

MR. FEOLA: Qur last direct witness, M. Chair,

is Connie Wshington, the Site Director Boys Town, and ny

col | eague, M.

Sullivan, will |ead her through her testinony.
CHAI RPERSON GRI FFI'S: Did you have copies of ?-
MR. FEOLA: Oh, your resune.

MR. SULLIVAN: Yeah, I've got it.

CHAlI RPERSON GRI FFI S: Okay. M. Feola, vyou

wanted to submit and offer Ms. Washington as an expert wtness

in social work?

obj ections, Ms.

obj ecti ons.

(202) 234-4433

MR. SULLI VAN:  Yes.
CHAI RPERSON GRI FFI S: Okay. Ms. Ferster, any

?- and whoever is at the mke first, voice your
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MS. FERSTER: W don' object to her qualification
as a social worker.

CHAI RPERSON GRI FFI S: Okay. Great. And Ms.
Br own.

MS. BROWN: M. Chair, on the same basis of the
Zoning Adm nistrator, objected to Ms. Harding' s testinony, we
object on the basis of the relevance to this matter. However,
t he Zoning Admi nistrator does acknow edge that it was submtted
previously before this Board that Ms. Washington's testinony was
going to be a guarantee, so for the record, we object on the
basi s of rel evance.

CHAI RPERSON GRI FFI S: Okay. Thank you. And
that's to the testinony, not necessarily to the expert wtness
aspect of this. However, we appreciate having that. Board
Menbers, any objections to receiving Ms. WAashi ngton as an expert
in social work? W have a three page dossier here which
indicates an extensive experience in the Wshington area,
actual ly, since June of 1978. In fact, and sone previous ?- |
don't have any problens with this. Anybody have any objections?

MEMBER LEVY: No objections.

CHAI RPERSON GRI FFI S: Then we can gladly say
al nrost good evening, M. Washington, as an expert witness in
front of us.

MS. WASHI NGTON: Good evening to you.

MR.  SULLI VAN: Good afternoon, Menmbers of the
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Board, and M. Chairnan. My nanme is Martin Sullivan of Shaw,
Pittman on behalf of Father Flanagan's Boys Hone. I'"m just
going to ask Ms. Washington a few brief questions, responding to
some of the testinony that we heard a few weeks ago from the
Appel | ant .

Before we proceed with M. Wshington, | would
like to state again for the record that this type of testinony
on specific day-to-day operations of the four hones was
irrelevant to the Zoning Administrator's decision, and is
therefore irrelevant to these proceedings, particularly to
topics such as contracts with Child Famly Services, Food
Service, and Tutoring Services. These issues are not gernmane to
what is wholly a land use issue, not a progranmatic or
operational one.

Having said that, we are conpelled, as a result
of the proceedings thus far, to respond to the Appellant's
testinmony on this issue. So with us is Connie Washington, the
Site Director for Grls and Boys Town of Washington, including
the Sergeant Road hones, and these four subject hones.

Ms. Washington is, wthout a doubt, the npst

know edgeabl e person you will hear from regarding the intended
day-to-day operations of these four hones. She is also an
expert witness in social work. She does, in fact ?2- well, |

won't go over that. W' ve gone over the qualifications.

Ms. Washi ngton, please state for the record your
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nanme, and would you please explain what is your position with

Grls and Boys Town of Washi ngton?

VS. WASHI NGTON: Yes. My name is Connie
Washi ngt on. I"'mthe Site Director for Grls and Boys Town of
Washington. |'mresponsible for the day-to-day operation of our

?- of Grls and Boys Town of Washi ngton.

MR.  SULLI VAN: Thank you. Ms. Washi ngton, you
heard Ms. Harden's testinony a few weeks ago regarding the
operational characteristics that, in her opinion, are indicative
of whether these four honmes should be considered a single
integrated facility for zoning purposes. Do you renenber that
Ms. Harden testified that not any one of these factors turn
these four honmes into one facility for zoning purposes, but that
if you have enough of them ?-

MS. FERSTER: I'm going to object, and ask that
this ?- since this is direct exam nation, that the questions not

be so | eading.

MR, SULLI VAN: I"'mnot ?- |I'm rehashing sonme of
the testinony, and it's relevant to the question. It's not even
into the question part of it, so it can't be |[eading. The
question itself will not be |eading, but it needs sone basis.

CHAI RPERSON  GRI FFI S: Let me interrupt you,
because nmy understandi ng of what we had requested was actually
to talk specifically about the programs that we're actually
goi ng to have, because there was an awful [ot of objections to
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the fact that there was testinony generally speaki ng about how
operations would work, and whether they were positive or
negative in terns of how they were operated. So rather than ?-
it sounded nmore like a rebuttal witness of the past wtness
that was brought. I would rather go to a substance of what we
have with M. Washington's expertise, and know edge of the
actual program So if you're going in that direction, | think
that's the positive way to go.

MR.  SULLI VAN: But Ms. Harden testified as an
expert that there was sone significance to the fact that these
operational characteristics existed. Sone zoning significance,
even though she wasn't an expert in zoning, and in fact, |
believe the Appellant stated several tines that it was the heart
of their case. And now | ?- these questions will respond, and
address the specific issues that Ms. Harden stated put us into
the category of single integrated facility. Thi s testinony,
these questions will bring up the testinony that even according
to her definition, we don't fit her definition of single
integrated facility.

M5. FERSTER: | didn't object to M. Wishington
to answering questions. I just wanted to hear M. Washi ngton.
I just ?- we weren't getting Ms. Washi ngton.

CHAI RPERSON GRI FFI S: Ri ght . Okay. well, we're
certainly not with everybody else talking, so let's ?- | think I
know where you're going.
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MR.  SULLI VAN: I only have a few questions, and
the reasons |'m asking question and answer form is just to nake
it very clear, and to not waste tine.

CHAI RPERSON GRI FFI' S: Ckay.

MR. SULLI VAN: | didn't know there was ?- again,
you heard Ms. Harden's testinony a few weeks ago, so | would
like to ask you a few questions about the operational
characteristics that she described that would, for zoning
purposes, define us as a single integrated facility. First of
all, how many kids wll reside in the four hones now being
constructed on Potomac Avenue?

MS.  WASHI NGTON: No nmore than six kids wll
resi de in each home.

MR. SULLIVAN: And who will reside, who also wll

reside in the honmes besides the chil dren?
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E-V-E-N-1-N-G S-E-S-S-1-ON
(6:00 p.m)

MS.  WASHI NGTON: A parent/teacher couple wll
also reside in the home, with no nore than six kids in the hone.

VR SULLI VAN: Wuld you agree ?- in your
opinion, wll these four honmes be operated as a single
integrated facility, according to Ms. Harden's definition?

MS. WASHI NGTON: No, they will not. Each hone
will be ?- each house will be run as an individual household.
Each couple in the house is responsible for managing their own
budget . They're responsible for doing their own shopping.
They're responsible for preparing their own neals. They eat as
a famly. Menus are not cookie cut. Wat is eaten in the hones
really depend on the individual needs of the kids who reside in
the hone. The kids also participate in the preparation of the
meal s, as with any household living together as a famly, so no,
I would not agree with Ms. Harden's characteristics of our hone.

MR. SULLI VAN: So food shopping is done as a
famly.

M5. WASHI NGTON:  It's done as a famly activity.

MR. SULLI VAN: Which takes me to the question of
vehicles. Are there conmonly owned vehicl es?

MS. WASHI NGTON:  No, there's one van assigned per
home, and the vans are not shared with each other. That one
home ?- that one famly parent couple is assigned to that
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particular honme for those six or less kids, so each honme woul d
have a van, their own separate van.

MR SULLI VAN And when the children conme hone
from school, they cone hone to the sane residence each tinme, and
there's six residents in each hone.

M5.  WASHI NGTON: They come hone to the sanme
resi dence. In addition to that, the parent/teachers also help
themwi th their educational needs.

MR. SULLIVAN: Okay. They sleep in the sanme hone
every evening ?-

MS. FERSTER: Obj ection; | eading.

MR. SULLI VAN: ?- the six residents. Do the six
residents sleep in the sane hone every eveni ng?

M5.  WASHI NGTON: They absolutely sleep in the
same residence every night.

MR.  SULLI VAN Just one nore question. V5.
Washi ngton, Ms. Harden testified that in her view, child care
hones are nost effective operated in smaller groups, rather than
in large facilities. And you have considerable experience in
children's group homes. Wbuld you agree with that?

MS. WASHI NGTON: | certainly agree with that.

MR. SULLIVAN:  Thank you, Ms. Washington. That's
all | have.

CHAI RPERSON GRI FFI'S:  Thank you. Cross?

MS. BROWN: None from the Zoni ng Admi ni strator
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CHAI RPERSON GRI FFI S: Okay. The Zoni ng
Admi ni strator has none.

MS. FERSTER: Okay. Thank you, Ms. WAashi ngton.
Let me ask you a couple of questions about the couples who woul d
be the caretakers at each of these residential units. WII they
be empl oyees of Boys Town?

MS. WASHI NGTON:  They certainly will be. This is
their ?- this will be their full-tinme job.

MS. FERSTER: And | assume that they wll take
vacations at some point, have vacation | eave.

VS. WASHI NGTON: They will take vacations.
That's correct.

MS. FERSTER: And who will take care of the
chil dren when the caregivers are on vacati on?

VS. WASHI NGTON: In addition to the parent
couple, we also hire one assistant who provides the respite for
the fanmilies when they're out of the hone, the couples when
they're out of the hone.

MS. FERSTER: So each honme has a couple and ?-

M5. WASHI NGTON:  An assi stant.

MS. FERSTER: Their own assistant.

M5. WASHI NGTON:  Their own assistant.

MS. FERSTER: And does this assistant live in the
home?

MS. WASHI NGTON: The assistant does not live in
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t he hone.

MS. FERSTER: And so who will live with the
chil dren when the couple goes on a vacation, say for a week or
2.

MS. WASHI NGTON: Well, certainly when the couple
is out of the hone, that person ?- there are facilities and
space for that person to spend a night, just |ike you would
acquire a babysitter if you were out of the hone.

MS. FERSTER: And let's see. Many of the
children who live in these ?- the residential units, they'll
have special needs. Isn't that correct, for counseling, or
speci al education, therapeutic services?

MS. WASHI NGTON: There may be some needs for
t herapeutic service. That's correct.

MS. FERSTER: Okay. And who assess the children
to determ ne whether or not they have any special therapeutic or
educational needs?

MS. WASHI NGTON: That will be done, particularly
at the time of their intake into our program but certainly
ongoi ng based on behaviors, or the situations at school. That's
an ongoing process in terns of assessing their therapeutic
needs.

MS. FERSTER: Wl an individual treatnent plan
be prepared for each of the children?

MS.  WASHI NGTON: Each kid has an individua
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treatment plan, which is prepared by our staff.

MS. FERSTER: And when you say prepared by vyour
staff, which staff are you tal ki ng about ?

MS.  WASHI NGTON: Qur licensed clinical social
wor ker s.

MS. FERSTER And these are enployees of Boys
Town?

MS. WASHI NGTON: They' re enpl oyees of Boys Town.

MS. FERSTER: And will the sane |icensed clinical
soci al workers prepare the individual treatment plan for each of
the children, in each of the four residential units?

VS. WASHI NGTON: Not necessarily. It wll
probably be two social workers, two hones per social worker.

MS. FERSTER So two social workers from Boys

Town will be assigned to each ?- to two of the honmes, and two
ot her social workers will be assigned to two other hones.
VS. WASHI NGTON: One social worker will be

assigned, nost likely, to two honmes, which would be not any nore
than 12 kids. There are sone guidelines as to case |oads under
the group hone | egislation.

MS. FERSTER: And where do these social workers
have their offices?

MS.  WASHI NGTON: Their office would nore than
likely be at one of our admnistrative buildings, not
necessarily on this site. It could certainly be at our Sergeant
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Road | ocation. That has not been determ ned at this point.

CHAI RPERSON GRI FFI S: Let me just interrupt,
because | don't want to go too far afield on this, because what
would it matter where their offices were?

MS. FERSTER: Are you objecting?

CHAI RPERSON GRI FFI S: Yeah. I will make that a
rhetorical question and say that | understand, and | think it's
inmportant in the questions that you're doing to establish
program but | don't want to go so far, because in ny reading,
and correct me if I'mwong, or do you di sagree, Board Members
but there would be no difference than social workers coming to
visit anything, any other facility or any other famly, so |
don't want to spend a lot nore time chasing that one down,
unl ess you ?-

MS. FERSTER: wll, | was actually done wth
t hat .

CHAlI RPERSON GRI FFI'S:  Good. Ckay.

M5. FERSTER: Okay. VWhere will the children go
to school ?

M5. WASHI NGTON: Depending on their need, for the
nost part, they will go to neighborhood schools, unless their
needs cannot be nmet in the i medi at e nei ghbor hood.

MS. FERSTER: And how will the children get to
school ?

MS. WASHI NGTON: Agai n, depending on their age
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their functional level, they will either be transported to the
school, or depending on their skills, they nmay be able to wal k
to school .

M5. FERSTER: And when you say they'll Dbe
transported to school, you nmean in ?-

M5. WASHI NGTON: By their parent/teachers.

MS. FERSTER I n one of the vans.

MS. WASHI NGTON:  Yes.

MS. FERSTER: And will the children go to church,
or have sonme other opportunity for religious worship?

MS. WASHI NGTON: Al of our kids are afforded the
opportunity ?-

CHAI RPERSON  GRI FFI S: I think we have an
obj ection com ng for that.

MS. BROWN: I'"'m not sure. The District objects
to this line. First of all, it's outside of the scope of the
di rect exami nation.

CHAI RPERSON GRI FFI' S:  Yeah.

MS. BROWN: And | think it's been established by
Ms. Washington's counsel or by Boys Town's counsel that she's
not here testifying in the capacity ?- they conceded that her
testinmony is relevant to the issue before this Board. However
?2-

CHAI RPERSON  GRI FFI S: Ri ght. And | agree, and
"Il hold that objection. And the point of relevancy was goi ng
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to all the past issues. But that, | think, does take us down a
bit far afield. Anything else, Ms. Ferster?

MS. FERSTER: |'Il withdraw that question.

CHAI RPERSON GRI FFI' S: Ckay.

MS. FERSTER: Ckay. Now you tal ked about food
preparation, and shopping and such. WII| each of the residences
?- let me ask you a question about utilities. WII each of the
resi dences be separately Dbilled, and pay for household
utilities, electricity, gas, tel ephone, that sort of thing?

M5. WASHI NGTON: Certainly that's not ny area of
expertise. I would imagine that they wll get a separate
utility ?-

CHAlI RPERSON GRI FFI S: That's not ?- actually,
let's not imagine. |If you don't know, let's not know, and nove
on.

M5. WASHI NGTON: Okay. Don't know.

CHAI RPERSON  GRI FFI S: Can you answer t hat
question? Do you not know whether the facilities are separately
metered for gas, or water, or electric? As part of your
analysis and program would you have any know edge of that?
That's a yes or no.

M5. WASHI NGTON: Let ne say no.

MS. FERSTER: They're not?

M5. WASHI NGTON:  |'m saying no, | don't know.

MS. FERSTER: You don't know. Well, do you know
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who pays the utility bills for each of the houses?

MS.  WASHI NGTON: The utility bills are paid by
our Site Financial Oficer.

CHAI RPERSON GRIFFIS: So it's fair to say, for ny
clarification, the building owner pays it.

M5. WASHI NGTON: That's correct.

CHAI RPERSON GRI FFI'S:  Ckay.

MS. FERSTER: Okay. And who will be responsible
for maintenance of each of the residential units?

MS.  WASHI NGTON: The parent/teachers and the
residents of the hone.

M5. FERSTER: Ckay. So if there's a plunbing
probl em or roof repair ?-

MS. WASHI NGTON: W I call a plunber.

MS. FERSTER:. Who will call a plunber?

M5. WASHI NGTON: The family teachers will call a
pl umber.

M5. FERSTER: And who will pay the bill for the
pl umber ?

M5. WASHI NGTON:  The owner of the property.

MS. FERSTER: How about trash renoval, how wll
that be handled? WII there be private contractors, or will the
city handle it?

M5.  WASHI NGTON: I"m not real clear if that's
been determ ned at this point.
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M5. FERSTER: Ms. Brown.

M5. BROAN: M. Chair, the District continues its
objection. I|I'mreally not sure where this is going.

CHAI RPERSON GRI FFI S: Okay. | appreciate that.
Ms. Ferster, how nuch nmore do you have?

M5. FERSTER: |'m nmoving on quickly.

CHAI RPERSON GRI FFI S: Okay. You can just |eave
that on. You don't need to keep turning it on.

MS. FERSTER: | don't need to do that.

CHAI RPERSON GRI FFI' S:  yeah.

MS. FERSTER: | thought you didn't ?- you weren't

supposed to have ?-

CHAI RPERSON GRIFFI'S: | can't have all three, and
you have enough separation so it will be all right.
MS. FERSTER: Good. It's really confusing ne.

Now it's correct that the current plans call for the four
residential units to be located within a larger fenced area.
Isn't that correct?

MS. WASHI NGTON: The front of the property wll
have a three foot fence from the street, and the back of the
property will be fenced in. That's correct.

M5. FERSTER: Ckay. WII there be fencing around
each individual unit, as well?

M5. WASHI NGTON: Don't know.

MS5. FERSTER: How will the four units be accessed
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by persons who are outside of the fence conpound?

M5.  WASHI NGTON: Each home will have a front
door, and each home will have a back door.

MS. FERSTER: So the fencing is not around the

front of the area.

MS.  WASHI NGTON: It will have a gate. You can
come to the front door. You'll be able to access the house from
the street.

MS. FERSTER: Okay.

M5. WASHI NGTON:  The front door.

MS. FERSTER: Ckay. So how about vehicular
access?

CHAI RPERSON CRIFFI'S:  |I'mnot sure if this is all

program | nean, or is this nore of an architectural question?

MS. FERSTER It's nore of an architectural
guesti on.

CHAI RPERSON GRI FFI S: Okay. I'"'m not going to
take a lot of time, and I'Il hear both objections that are
flanki ng you. But in terms of the answering, it would be

hel pful, not only for time, that's not ny major concern here.
My concern is relevancy, and | don't want you specul ating on
i ssues. If you didn't lay it out, if you haven't part of the
programm ng, and setting those gates, and you're speculating if
these gates, | don't want to know that. And I'd rather know
that you know it, or you don't know it, and we nove on. Yes,
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M. Sullivan.

MR.  SULLI VAN: Yeah. I think we are into the
physi cal aspects of the structure.

CHAI RPERSON GRI FFI' S: Ckay.

MR.  SULLI VAN Which we've gone over, and |
believe the Appellants are sinply rehashing their many
statenments that there is a fence. We'll stipulate there is a
fence somewhere on this property, and there's one entrance that
goes into the driveway, but Ms. Washington is not the person to
answer those questions. And we haven't offered that person.

CHAlI RPERSON GRI FFI'S:  Ckay. Great.

MS5. FERSTER: 1'll nove on.

CHAI RPERSON GRI FFI'S:  Hold on just a second.

MS. BROWN: The District's objection was just a
continuing one, that it's irrelevant and it's beyond the scope
of the direct exam nation.

CHAlI RPERSON GRI FFI'S:  Okay. Good.

MS. FERSTER: Okay. WIIl the ?-

MEMBER ETHERLY: M. Chair, if | my add. I
really don't want to weigh in on this, but because we had Ms.
Harden's testinony sonme tinme ago, we're walking a fine line
because we've gone through sonme of these issues, and |I'm
inclined to encourage a little bit of flexibility on the part of
the Board as we kind of teeter that line, so to speak, on this
issue of, | don't want to say program because | think |
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understand where Ms. Ferster is trying to go with her question
so I'll just leave that as it is, but I'"'minclined to want to
try to hear a little bit of this, because we did kind of open
l[ine up by allowing Ms. Harden's testinony previously.

CHAI RPERSON GRI FFI S: Okay. Now | et nme be clear
on the direction, and why we allowed a lot of M. Harden's
testimony in. And first of all, it was going to definition of
this proposed project and ?- or not proposed, forgive ne. The
project that's under appeal. And it was trying to establish for
this Board, as part of the testinony, that this was one
facility. And when that ?- issues were comng up to that, there

were sonme objections. W were trying to focus and direct that.

Vhat happened was, Fat her Fl anagan' s
representatives called it off and said we will present what the
actual program is, so we now have M. Washington. I want to

stick to that, and | want to be specific in ternms of outlining
the specific program that's happening at this facility, at this

?- yeah, at these four facilities, the CBRFs.
MR. SULLIVAN: Is there any guideline for keeping

it to land use rel ated?
CHAI RPERSON GRI FFI S: Yeah. No, | think we're ?-
I think Ms. Ferster understands that conpletely, and | think
I"ve directed Ms. Washington to the fact that if she doesn't
know, or doesn't have expert involvenent in that, it's not to be
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answered. And | need to know whether she knows or doesn't know.
Is that going to your question?

MR SULLI VAN Vwell, | would subnit that
haven't heard a question yet that had to do with a l|land use
i ssue.

CHAI RPERSON  GRI FFI S: Oh, | see what vyou're
sayi ng.

M5. FERSTER  Ms. Washington testified about food
shopping. That didn't go to |and ?-

CHAI RPERSON GRI FFI S: No. I don't think it does
stick to land use, because | think what was actually offered by
you, is the fact that you would offer a witness that would give
us sone idea of the actual programmi ng and operations of this,
because what we did not do is strike the entire record of
anything that had to with the social work aspect, or actually
the specul ation of what was actually going to happen there. So
what we're trying to do is establish the definition, and we've
given some latitude on that. So it may, and it may not go
directly to land use. And frankly, that is what's trying to be
proven to us through all these proceedings.

We have given the opportunity for that, for th is

definition to go to the land use, and then go to what the Zoning

Admi nistrator would actually have | ooked at. And that's why we
are doing what we're doing. |I'msure that's very clear. Ckay.
MS. FERSTER: Al right. WIl there be a
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recreation area for the children to play in fromthe four units?
MS. WASHI NGTON: It's envisioned that each hone
will have a portable basketball court. Usual |y, recreational
activities are decided on on an individual basis, and they're
al so decided on ?- based again on the interests of the Kkids.

It's been our past experience that in terns of recreation, our

kids participate in Boys Club baseball. They participate in
their school football |eagues. They participate in their schoo
band, so again, recreation will take the form of what is of the

interest of the kids in the hone.
MS. FERSTER: WIl there be any opportunity to
just go out to play outside within the area?
MS. WASHI NGTON: Absol utely. They can go out ?-
they will be allowed to go outside, and will be encouraged to
go outside and play in their yards.
M5. FERSTER: Okay. And will there be any kind
of shared recreational area for themto go to play?
CHAI RPERSON GRIFFI'S:  |Is your direct question, is
there a conmon ?-
M5. FERSTER: A common. Yes, a common ?-
CHAI RPERSON GRI FFI'S:  Recreational area.
MS. FERSTER  Right.
CHAI RPERSON GRI FFI S: Well, shared is one thing.
I mean, shared ?- there's four. I mean, | think we fairly
established there's four lots, there's four backyards. Shar ed
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is they're all playing across the backyards.

VS. FERSTER: Common. Is there a common
recreational area that all the children can go to other than in
their own backyards?

MS.  WASHI NGTON: There will potentially be a
shared basketball hoop for ?- or sonething of that nature for
themto play with, yes.

VS. FERSTER: And that's a basketball ?- a
recreational space that will be used exclusively for basketball?

MS.  WASHI NGTON: That's sort of their genera
i nterest, yes.

MS. FERSTER: W Il this basketball hoop area be
open to the public?

M5. WASHI NGTON:  No, it will not be.

MS. FERSTER: So just the children fromthe ?-

M5. WASHI NGTON:  From t he hormes.

MS. FERSTER: The hones. Now you testified that
you believe that ?- and I'm going to ?- | don't renenber your
words exactly, so please correct ne. But you believe that snal
facilities are better for the children than larger facilities.
I's that correct?

M5. WASHI NGTON: I think ny response was nore in
line with the question or the response that Ms. Harden had nmade
regarding the smaller living arrangenents. And | do concur that
the smaller living arrangenents tend to work better for the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

314

ki ds.

M5. FERSTER: Now would you agree with the ?-
this assertion that notwithstanding the smaller living units,
that the canmpus environnent as a whole nmakes it feel nore like
an institution?

M5.  WASHI NGTON: Actually, | don't agree wth
t hat .

MS. FERSTER: OCkay. And are you aware that that
was the conment of the Center for the Study of Social Policy on
t he Sergeant Road facility ?-

MR. SULLIVAN: Objection. |Is this in response to
my questioning, nmy three or four questions?

CHAI RPERSON GRI FFI S: | would agree. Are you
taking it down a new direction?

MS. FERSTER No. I think the wtness did
testify that she ?- about small facilities, and how she felt
that they were good for children. And that this facility ?-

MR.  SULLI VAN: I think that ?- | believe she
asked that question, and she answered it.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. SULLIVAN: And she repeated it again.

M5. FERSTER: Vell, | ?- and she is an expert,
and | did want to also ask her to refine or add ?- enhance on
that response by ?- because it was a general statement. She

believes that small facilities are good for the children, but |
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want ed her to el aborate on that, and whether or not she believed
that a campus environnment feels like an institution

CHAI RPERSON GRI FFI S: Ri ght . And she answered
both those questions, and her feeling of an institution,
think, is alittle difficult for us to use.

MS. FERSTER: Well, 1 think it's relevant, in
ot her words.

CHAI RPERSON GRI FFI S: Actually, 1 disagree, and
we're going far afield in terns of she's answered the question
that actually went to Ms. Harden's testinony, and also to her.
And |I'm not sure how it gets us back to where we need to be
going with this, so | would nove on

MS. FERSTER: Okay. Al right. Now your
testinony does go to the question of whether or not this is a
single facility, versus four separate facilities. I's that
correct?

MS. WASHI NGTON: That's correct.

MR. SULLI VAN: I did ask her for zoning purposes
when | asked her that question, because that's what M. Harden
testified to.

VS. FERSTER: Thank vyou. Okay. On  that
question, it's correct that in your informational material that
you refer to your four residential units as being part of the
Capitol Hill Residences designed for approximtely 40 children

Isn'"t that correct? |'mgoing to hand you ?-
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CHAI RPERSON GRI FFI S: I'"m sorry. What is that

that you're looking at? 1Is that sonething that's been submtted

al ready?

M5. FERSTER: No, it's not.

CHAI RPERSON GRI FFI'S:  Ckay.

MS. FERSTER: Now let me refer to page 2. How
many children will be located in the Capitol Hi |l Residence ?-

MR. FEOLA: M. Chair.

CHAlI RPERSON GRI FFI S: Hold on. Yeah, we need to
di stribute copies here.

MR.  FEOLA: Besides the ?- | know ?- 1've just
now seen what this is, the general objection. | think there's a
ot of information that has been subnmitted from Boys Town to the
conmmunity and back. And if the Board is inclined to accept this
as part of the record, even for cross exanination purposes, |
would like to subnmit the conplete package of information that
went out. | don't think it's fair to take one newsletter out of
a package and highlight certain areas fromit, so ?-

MS. FERSTER: That will be acceptable to us.

MR. FEOLA: So that would ?- if we're going to go
along this Iline, | would like to submt the entire package.

V5. BROWN: M. Chai r, notwi t hstandi ng your
comments about Ms. Washington's testinony, | think where | hear
us going is nmore appropriate for a special exception hearing, as
opposed to an appeal of the Zoning Adm nistrator's decision.
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And |'m not sure whether or not this ?- | would say that this is
irrelevant to the issues that we're here for

MS. FERSTER: Well, this particular statenent is
in our material that describes the Capitol Residences as being
for 40 children.

CHAI RPERSON GRI FFI S: Okay. Well, before we get
too far into it ?-

M5. FERSTER: | think that's directly relevant to
what the issue is here, which is is this a single facility or
not ?

CHAlI RPERSON GRI FFI S: I think that is one of the
| argest issues that we are trying to establish through the
indirect route of trying to assess if or should ?- if the Zoning

Adm nistrator |ooked at it to determine it, or should have, or

how it was determined. And so, | have sone problemwith a |ot
of this, because sone of this is clearly not relevant. And |
think the Board Menbers will dispose of it in their own due

process, but some of it is very relevant, and | don't want to
| ose those relevant parts. And so, as Father Flanagan's
representatives have represented, that they would rather submt
an entire document than a piece of it, what I'd like to have is
just a description of what we're actually tal ki ng about here.

It's been called a newsletter. |Is that what this
actually is, is a newsletter, and it was actually distributed by
Fat her Flanagan's to the community? And what was the date of
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distribution on it?

MS. FERSTER: COkay. The docunent | have in front
of me, and | would be happy to have it subnitted along with the
package of additional papers that are simlar, is called "Boys
Town U.S. A, Conmunity Update on the Capitol Hill", entitled
"Capitol Hi Il Residences"”, Volume |, Edition 2, dated July 2000.
And it's a discussion. It appears to be sone literature that
Boys Town is distributing to the conmunity to describe their
Capitol Hill residences.

CHAI RPERSON  GRI FFI S: Okay. And that's okay.
Qobvi ously, that was put out in public, so | can't inagine why it
woul dn' t be ?-

MR. FEOLA: No, we have no problemw th that.

CHAI RPERSON GRI FFI' S: Ckay.

MR. FEOLA: Except that as counsel said, this is
Edition 2. There's Edition 1, there's Edition 3 afterwards.

CHAlI RPERSON GRI FFI'S:  Where does it stop?

MR. FEOLA: Right. | nean ?-

CHAI RPERSON GRI FFI'S: | see.

MR. FEOLA: There's a whole series of public
outreach that Boys Town started in this project.

CHAI RPERSON GRI FFI'S: | see.

MR. FEOLA: This is dated July 2000, so it gives
you an idea of ?-

CHAI RPERSON GRI FFI S: And Ms. Ferster, are you
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intending to have us | ook at any others, or is this one that you
find to be nost pertinent?

MS. FERSTER: This is the only one that | have

Now.

CHAI RPERSON GRI FFI'S: | see.

M5. FERSTER: And | was prepared to subnmt this
into the record. |If M. Feola feels that it's better to be done
as part of a package to give it some context, | would be happy

to have him make the subm ssion, since obviously they're his
client docunents, and ny client happened to conme across it in
the community. So either way, | would be happy not to be submt
this into the record, if M. Feola is planning on subnmtting a
package.

CHAI RPERSON GRI FFI S: How many ?- do you know
of f-hand, M. Feola, how nmany there are? There can't be nore
t han 200. I imagine there's a dozen or so. Correct? Onh, |
have you. Good. I thought you were wusing that as a
hypot heti cal .

MR. FEOLA: There's a sunmary sheet of them and

t hen ?-

CHAlI RPERSON GRI FFI'S: Ckay.

MR. FEOLA: ?- fact sheets that ?-

CHAI RPERSON GRI FFI S: Fabul ous. Turn your mike
on.

MR. FEOLA:. Sorry.
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CHAI RPERSON GRI FFI S: Al right. We're going to

take the whole thing. I"'mgoing to say this. The Board is wel
aware that ?- and | will ?- well, frankly, maybe I'Il just use
it as a caution, but | think the Board is very well aware that

public relation docunents, or even public descriptions have sone
?- have a different use, and ?- than would be ?- and would
translate different information than would be going in on a
permt application many different |evels.

One mght describe a project to the public

differently than would be legally defined and described in the

zoni ng. However, that ?- our definition here seens to be
somewhat in play. I think that this may bring a little bit of
information to us that will be useful. So that being said, we
will have an entire additional package to read. However, Ms.

Ferster, if you would highlight the point that you actually want
to |l ook at, that would be nost hel pful.

MS. FERSTER: Okay. Thank you. And | was
drawing the attention to the statenment in one of the updates
that describes Capitol Hill residences as being designed for
approximately 40 children, but | don't need to proceed with that
line of questioning since the documents thenselves are now in
the record.

CHAI RPERSON GRI FFI S: Okay. I'"m sorry. Maybe |
mssed it. Did ?- what was the date on the actual ?-

MS. FERSTER: July 2000, Volune |, Edition 2.
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CHAI RPERSON GRI FFI'S: Okay. Volunme |, Edition 2.

Okay. Have it. Good. Al right. Next.

MS. FERSTER: Sure. |I'm just going to nmake sure
it's in there. It is in there. Okay. Are you famliar wth
the ?- I'm sorry, the Iliterature about the influences on

children on toxic environments?

CHAI RPERSON GRI FFI'S:  On whi ch?

MS. FERSTER: Toxi ¢ environnents. I think M.
Harden referred to that in her testinony.

MS. WASHI NGTON: ["m certainly not famliar with
the particular literature that she referred to.

M5. FERSTER: Are you familiar with the concept?

MS. WASHI NGTON: I n general, yes.

MR, SULLI VAN: Obj ect i on. Are we respondi ng now
to Ms. Harden's testinmony, or to MS. Washington's direct?

M5. FERSTER: Once again, M. MWashington is
testifying that this is four separate facilities, not one
facility. She's offered herself on the stand so that ?- to
establish this point, and | think I'"'mentitled to cross exani ne
her on issues that are relevant. And if you will just give ne a
little latitude, 1'Il get to why | think that's relevant to the
question of whether this is one facility versus four

CHAI RPERSON GRI FFI S: Okay. I nmean, | think
we've afforded a lot of latitude, but that's where | want to go,
so the sooner we get there, the better
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MS. FERSTER: Okay. So you're familiar with that

concept about toxic environments and the affect on children.
M5. WASHI NGTON:  Yes, | am

M5. FERSTER: And would it be an accurate
par aphrase of that concept, is that children are not well served
by being surrounded by negative influences, and that they should
get out of environnents that ?-

CHAI RPERSON GRI FFI S: ["m going to ?- | can only
antici pate an objection, but going to the toxic environnent, and
going into that, first of all, | have difficulty with the
rel evancy of that, because now we're ?- what you're doing is
asking for a judgment on the facility itself, not necessarily
going to the definition of one facility, four facility, or
defining what this programactually is.

MS. FERSTER: Wll, then let nme explain why |I'm
asking these questions. I mean, the bottom line is | would
really like to know why Boys Town has chosen to |ocate four
group hones right next to each other, instead of, for exanple,
buying four sites that are dispersed throughout better, safer
nei ghborhoods in Capitol HIlI, and I'd like to ask M.
Washi ngton those questi ons.

CHAI RPERSON GRI FFI S: Well, | totally agree, and
I'd love to know that too, but that has absolutely no rel evancy.

I mean, unless Corp. Counsel can give nme instruction or Board
Menbers have opinions, | don't see where that's going with it.
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W don't have ?- we are not |ooking for what were the better
al ternatives here. I mean, | think those few of us left this
eveni ng can probably come up with better alternatives. But the
fact of the matter is we're | ooking at the appeal of a specific,
four specific permts, and that's where we need to go to. | f
that's helping define, by reverse defining whether Boys Town
woul d have been better off finding other sites, does not seem
| ogi cal progression.

MS. FERSTER: Well, | think our point was, is
that given the disadvantages of that close proximty that WMs.
Harden testified on, that the only reason why a service provider
woul d choose that close proximty is because they are going to
be operated together. They're going to be operational
efficiencies associated with that close proximty.

CHAI RPERSON GRI FFI S: Ckay. So the appropriate
question would be is there economy for locating this, the
bui | di ngs, four buil dings adjacent to each other.

M5. FERSTER: That's right. That was nmy ?- the
end question that | was trying to lay a foundation for, but |'d
be happy to use that.

CHAI RPERSON GRI FFI S: Okay. And | appreciate
your trying to lay a foundation, but what | would do is also
assert that this Board is fairly astute, and can anticipate an
awful lot, has heard an awful lot, so that a huge foundation is
not, | would not say necessary, but | would like you to answer
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t hat question, Ms. Wshington.

MS.  WASHI NGTON: I'"m sorry. Could you restate
t he question again, please?

CHAI RPERSON  GRI FFI S: Certainly can. Is there
econony in locating four structures adjacent to each other?

MS. WASHI NGTON: I think the only econony for us
at this particular location is that it's accessible to the
bi ol ogi cal parents to cone visit and participate in their
children's lives.

CHAI RPERSON GRI FFI S: So there's no econonic
i mpact by having scattered site CBRFs o having four directly
attached to ?- or directly adjacent to each other, in terns of
t he program ?-

M5. WASHI NGTON:  The programs woul d | ook the sane
if they were located in southeast, if we had a hone in
northeast. |If we had a hone l|ocated in northwest, or southwest,
the prograns woul d | ook and be run the exact sanme way.

CHAI RPERSON  GRI FFI S: VWell, |I'm not questioning
that they would be run. The question went to the econonies of
it. Is it nore cost effective to have those four adjacent than
it is to have them one in northwest, one in northeast, one in
sout heast, one in southwest?

MS. WASHINGTON: | think the only econony piece |
see to it, the economic piece | see to it is that in terns of
the proximity that the social workers would have to travel to
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then support those particular honmes in ternms of the treatnent
pl anning and those kinds of things. I mean, other than that,
again the econom cs of running those hones are done internally

again, so where they would be |located, to me, does not factor

into that.
CHAI RPERSON GRI FFI' S:  Ckay.
MS. FERSTER: Excuse nme. |'m still questioning
the witness. Thanks. | have one ?- let nme just ask you one ?-
let me just ask the question point blank then. You' ve gone

through a nunber of areas in which you' ve described how the

residential units will function as independent entities separate
of each other. And then we've also discussed a nunber of the
areas in which there will be the owner of the facility. Boys
Hone will obviously have central paynent and control of the
facilities. Are there any ?- can you describe any areas in
which there will be sonme sharing of facilities or services, or
staff between the four units? WII they ?- | nean, wll you

equivocally say that there 1is absolutely no sharing of

facilities or staff, or functions between the four residential

uni ts?

MS. WASHI NGTON: Again, the only sharing that
will occur will be the administrative support.

MS. FERSTER: That's the central adninistrative
support. And can you describe that in a little nore detail,
what that central administrative support will be?
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MS. WASHI NGTON: Again, it will be in terms of
payroll. It will be in terns of the shared social worker who
woul d serve the one or two hones together. Agai n, one of the
things that we would also be doing is doing training together.
We have a particul ar nodel, so again, we would be doing training
of our staff together in order to conply wth whatever
regul atory requirenents that we have to neet under the District
regul ations in order to fulfill those in-service training hours.

MS. FERSTER: Okay. And you also testified that

there would be also that shared sort of basketball court, as

wel | .

MS. WASHI NGTON:  And t he basketball court.

VS. FERSTER: Okay. WIIl there any other
prospective facilities that will be shared, or that the four
units wll ever use? For exanple, wll there be any space

wi thin an administration building which children fromany of the
four units will ever go to?

M5. WASHI NGTON: | can't say never.

MS. FERSTER:. WII| there be classroom space?

M5. WASHI NGTON: And "1l give you ?- there wll
be cl assroom space, but our kids ?- the kids fromthe home woul d
not go to that particular classroom space. | can tell you that
every year we have an annual tree lighting, so | can't tell you
that the kids from the residential home won't conme to the
buil ding, to that comon building for our annual tree |ighting.
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MS. FERSTER: Okay. So there m ght be outings or
speci al occasions in which all four children ?- children from
all four hones will attend.

MS.  WASHI NGTON: Yeah. W may have a back to
school picnic for everybody, or those kind of activities.

MS. FERSTER: Okay. WIll you be applying for a
license for the Pennsylvania Avenue facility from the D.C
Gover nment ?

MS.  WASHI NGTON: W will apply for whatever it
will require for wus to operate legally in the District
Gover nnment .

MS. FERSTER: And you haven't done that yet. I's
that correct?

M5. WASHI NGTON: That's correct.

MS. FERSTER: When do you do that?

M5.  WASHI NGTON: I would imagine we don't do it
until conpletion of the hones.

MS. FERSTER: And | assume you'll be applying for
four separate |icenses for each of the four residential units?

M5. WASHI NGTON: That's correct.

MS. FERSTER: And will you have a contract with
the Child and Fami |y Services Adm nistration?

MS. WASHI NGTON: That's yet to be deterni ned.

M5. FERSTER  You don't anticipate taking in D.C.
chi | dren?
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MS. WASHI NGTON: I'"'m not saying that we will not
take in D.C Kkids. I can't anticipate as to whether or not
we'll have a contract with the District Government or not.
That's a conpetitive process. |It's also a process that based on
RFPs. Qur goal is to serve the District children, but | can't
specul ate whether or not we wll have a contract with the

Di strict governnent.

MS. FERSTER: Okay. I don't have any questions,
no nore questions.

CHAI RPERSON GRI FFI S: Okay. Any redirect? Did
?- 1"m sorry. |I"ve forgotten, Ms. Brown, if you had any cross
on that.

M5. BROWN:  No.

CHAI RPERSON GRI FFI'S:  Okay. Thank you very nuch.
Al right. W're at 6:25. M. Feola, did you have sonething
of pertinence right away? COkay. Do you have other w tnesses
you're calling today?

MR. FEOLA: No, we have ?- | nentioned before,
the architect here if the Board's interested, but we weren't

prepared ?- we weren't planning to ask her to cone up to explain

how the house is laid out. But if the Board is interested in
that, | could do that.

CHAI RPERSON GRIFFI'S: Geat. | propose this. W
take 15 mnutes right now. Well, actually, let ne ask the
parti ci pants. We obviously ?- we will nmake it through this
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portion tonight, as we are at 6:30. And | don't know if you
know, but we have been here since about 8 or 8:30 this norning.
And so ?- well, | would propose, and we think about noving the
rebuttal testinmony to the next available, and hope to do entire
closings at the sane tine.

I can't anticipate how long rebuttals wll be
taki ng, but obviously, you know, we'll grab dates when we can,
hopefully go as far as we can on each of those. Yes.

MR. FEOLA: Make a suggestion. Fat her Fl anagan
has no objection to doing rebuttal in witing, and we woul d have
to forego our right to cross exam ne, which we do.

CHAI RPERSON GRI FFI' S:  Uh- huh.

MR. FEOLA: Wth an opportunity to respond to it,
and then do closing statenments in witing, so we don't have to
have another hearing date, if that's acceptable to the other
parties.

CHAI RPERSON GRI FFI'S: Okay. Let me put it to the
ot her ?-

MR. FECLA It's been done before, and we're
perfectly ?-

CHAI RPERSON GRI FFI S: Let me put it to the other

parties for conment. Wiy don't you come up ?- actually, well
no. You know what, |'m sorry. I've had Board Menbers sitting
all day, so we're leaving for 15 mnutes, and do that. | think
that's an excellent ?- think about it. Al so, think about the
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date, which I'msorry | was supposed to tell you was the 26'" in
t he afternoon.

MEMBER ETHERLY: And M. Chair, just to clarify,
have we concluded with Ms. Washi ngton?

CHAlI RPERSON GRI FFI S: No, we haven't concl uded.
We haven't conclude ?- we're taking just a short break, but |
wanted to give an update of where we were going.

MEMBER ETHERLY: I just wanted to give sone
indication to Ms. Washington as to what her status was at the
tabl e.

CHAI RPERSON GRI FFI S: Yeah. I'"m sorry. | think
you have kids to go pick up, in which case you' ve got to get out
of here. But nonet hel ess, February 26'" is what we're | ooki ng
at in the afternoon.

(O f the record 6:30 - 6:50 p.m)

CHAI RPERSON GRI FFI S: Okay. Let's pick up first
where we left off. We were talking about the 26'", CGosh, what
el se were we tal king about? Yeah, why don't you cone up. M.
Ferster, why don't you cone up also quickly. And then, M.
Washi ngton, we're just going to go to Board questions of you,
and then reassess. The 26'", is that a workable date for
ever ybody?

MR. FEOLA: Afternoon, | would assune.

CHAI RPERSON GRIFFIS: It is in the afternoon. It
is after two cases. Is it available to everybody?
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M5. BROAN: | will be here on the 26" on anot her
matter.

CHAI RPERSON GRI FFI'S:  On anot her appeal .

M5. BROWN:  Yes.

CHAlI RPERSON  GRI FFI S: Ckay. I's t hat a
difficulty?

MS. BROWN: Well, it depends on where ?- how far
we're going tonight. 1'm not sure how much ?- | don't know

whet her ?- you nentioned sonething about the Board possibly
doing rebuttal, and then we can do closing on the 26'".

CHAlI RPERSON GRI FFI'S:  Okay. Yeah.

MS. BROVN: VWich | think is probably the best
way for wus to handle this. That would just be ny
recommendat i on.

CHAlI RPERSON  GRI FFI S: Okay. My inclination
actually at this point is to finish up with Ms. Washi ngton, and
call it, and then we have a couple of other questions. W wll
want to call the architect for very, very few questions, and
then I would call it an evening, and then want to outline the
details of what we'd like to see for ?- regarding timng of
rebuttal, and then timng of closing.

Not being able to predict on the 26'", but | woul d
i magi ne we would hopefully get through a large portion of the
| ast portions of this, so does that help? M. Ferster, are you
avai |l abl e on the 26'"?
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MS. FERSTER: I am and | also have an other
matter | wanted to take up at your conveni ence about the package

that Boys ?- Father Flanagan's submtted as part of the package

of materials. I need to deal with that at sonme appropriate
point. | don't know when you want nme to deal with it.

CHAI RPERSON GRI FFI S: Okay. The package of
material that's already been submitted? Those are the

newsl etter type ?-

MS. FERSTER: That's right. And my astute client
has infornmed ne that it is nmore than newsletters, and | ?-

MR. FEOLA: If it is, it wasn't ?-

CHAI RPERSON GRI FFI'S:  Sorry. Go ahead.

MR. FEOLA: It wasn't intended to be used as part
of her case. W were going to use it as part of our case, but |
was just suggesting that all the newsletters are in that
package, and | just thought it would be relevant that ?-

CHAI RPERSON GRI FFI S: Okay. Al right. W wll

revisit that. There was an indication that the architect may
have to leave. |Is that the case, M. Feol a?
MR. FEOLA: Yes. I have been told that she has

to | eave at 7:30.

CHAI RPERSON GRI FFI S: Oh, at 7:30. That's worlds
away. My God, the anopunt that we can acconplish in 35 nminutes
is astounding. Okay. W wll certainly get her out of here at
7: 30. I'"'m assuming that it's a fanmlial responsibility, and
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woul d not want to get in the way of that, so all right. Do we
have definitive on the 26'"? If not, we'll just pick it up
later, and we'll just finish, and we'll do that at the end.
Just finish? Okay. W'Il revisit the dates, and then we also
have other things to do. Ckay.

MR. FEOLA: In the interest, should we bring the
architect up now?

CHAI RPERSON GRI FFI'S:  Yes, that would be great.

MR. FEOLA: | assunme you want the boards as well.

CHAI RPERSON GRI FFI' S: | ndeed.

MR.  FEOLA: Yes. She's coming up here. It's
Karen Burditt from Esi koff and Associ ates (phonetic).

CHAI RPERSON GRI FFI S: Yes. Okay. Why don't ?-
if it's not too difficult for you, M. Feola, why don't we have
Board questions of M. Washington while you're setting up. I
think we can concentrate, if that's not too difficult for you,
Ms. Washi ngton. Okay. Good. Board.

MEMBER LEVY: M. Chair.

CHAlI RPERSON GRI FFI'S:  Yeah.

MEMBER LEVY: Ms. Washington, you testified that
each house will run as an individual household, preparing their
own budget, neals, doing their own shopping, and setting their
own nenu. |s there anyone supervising those activities outside
of the househol d?

VS. WASHI NGTON: Again, the Ilicensed social
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wor ker and our consultant will be the person supervising that
particul ar hone.

MEMBER LEVY: Is there anyone that's ?- is there
an admnistrative office that |ooks at all the budgets, all the
meal pl anni ng, those kinds of things for the individual hones?

MS. WASHI NGTON: Now again, when | say that the
home will have its own budget, they have their own househol d
budget ?-

MEMBER LEVY: Right.

MS. WASHI NGTON: ?- for groceries, so forth and
so on. But yes, it is a part of our overall |arger budget.

MEMBER LEVY: OCkay. You tal ked about vans being
assigned for each hone.

MS. WASHI NGTON:  Yes.

MEMBER LEVY: Are those vans parked one per hone
and used only by that hone, or are they parked in a parking |ot?

MS. WASHI NGTON: That's correct. They woul d be
parked in the rear of the hones, of each hone.

MEMBER LEVY: All right. That's all | have right
now, M. Chair.

CHAlI RPERSON GRI FFI'S:  Thank you, M. Levy.

MEMBER ETHERLY: Thank you very nuch, M. Chair.
Ms. Washi ngton, good evening to you. Very briefly on the issue
of the vans, keys for the vehicles will be maintained by each
i ndi vi dual parent/teacher couple?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

335

MS. WASHI NGTON: That's correct.

MEMBER ETHERLY: In terms of maintenance for the
vehicles, how will that be handled for the vans?

MS. WASHI NGTON: Again, | think admnistratively
the way we handle it now is that when one of the vans is having
difficulty, it's brought to the attention of the social worker
that's responsible for the home, and then those particular
services are obtained for that particular home. But the parents
al so have the ability, for instance, if the van breaks down to
rent a vehicle, or to substitute another vehicle if they need
to. But if it's a larger issue, a nore costly issue, then we
try to handle it differently.

MEMBER ETHERLY: Okay. And if there is a need to
rent another vehicle if the event of a break down ?-

MS. WASHI NGTON: The parents have the ability to
do that.

MEMBER ETHERLY: Wthout resorting back to the
central ?-

MS. WASHI NGTON:  Absol utely.

MEMBER ETHERLY: ?- administrative or financial
structure, so to speak.

MS. WASHI NGTON:  Absol utely.

MEMBER ETHERLY: One final question, just to
clarify, the social worker that will handle two hones, two hones
per social worker, you testified that the parent/teacher couples
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are enployees of Grls and Boys Town. The social workers, are
they al so enpl oyees of Grls and Boys Town?

MS. WASHI NGTON: They are.

MEMBER ETHERLY: Okay. Thank you very nuch.
Not hi ng further, M. Chairnman.

CHAI RPERSON  GRI FFI S: Thank you, M. Etherly.
M. Levy.

MEMBER LEVY: Just to follow up a little bit.
These functions that are centralized, these administrative
functions that are centralized for the four honmes in question,
are those administrative functions ?- are there homes off of
this site that share the sanme adm nistrative oversight? For
i nstance, is the sane adm nistrative oversight used for hones at
the Sergeant Road facility, as it would be for this facility?

MS.  WASHI NGTON: It would be. And that also
speaks to us staying in conpliance with our regulatory, as well
as our own internal standards of operation.

MEMBER LEVY: But does the location ?- is it on a
| ocation by location basis, the central admi nistrative
functions?

MS.  WASHI NGTON: I think it will depend ?- and
again, we have not made a definitive decision as to which
adm ni strative support services will be |ocated where, but they
will very well, froma cost effective standpoint, share sonme of
those sane administrative support services.
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MEMBER LEVY: That are used at Sergeant Road?

MS. WASHI NGTON:  Yes.

MEMBER LEVY: Okay. Thanks.

CHAI RPERSON GRI FFI S: | thank you very much, Ms.
Washington. | think we're finished. Redirect?

MR. FEOLA: Just one.

CHAI RPERSON GRI FFI'S:  Sure.

MR. FECLA: Ms. Washington, you testified that ?-
as | believe, that these honmes could be separated in different
quadrants of the city and still operate as the program would
call for them to be operated under Boys Town's guidelines. I's
that correct?

MS. WASHI NGTON:  That's correct, M. Feola.

MR. FEOLA: And those hones, if they were in the
four different quadrants, the city would still have the sane
kind of admnistrative support that M. Levy was asking you
about from sone central |ocation.

M5. WASHI NGTON: That's correct.

MR. FEOLA: Is it typical or atypical that Boys
Town has this program these six foster kid hones together in
one location, four together, nore than one and in one |ocation?

M5. WASHI NGTON: Actually, in D.C. and in Omaha,
are the only l|ocations where we have nore than one hone | ocated
i n one geographical area. Typically, our hones are spread out
in the community.
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MR. FEOLA: So the program to reiterate, does
not rely on the fact that these happen to be four next door to
each ot her.

M5. WASHI NGTON: That's correct.

VR FEOLA: Thank vyou. I have no other
guesti ons.

CHAI RPERSON GRI FFI'S: COkay. Thank you very nuch,
Ms. Washi ngt on.

MR. FEOLA: As the Board requested, Karen Burditt
from Esi koff and Associates is the project architect, and you
want to just state your nanme and address for the record.

MS. BURDI TT: My name is Karen Burditt. I''m an
architect wth Esikoff and Associates. I'm the project
architect on the Father Flanagan's Boys Home D.C. projects.

CHAlI RPERSON GRI FFI'S: Excellent. Thank you. And
t hank you for staying, Ms. Burditt. Let's ?- M. Feola, do you
want to direct her, or do you want the Board Menbers to ask
gquestions? |'d prefer the latter.

MR. FEOLA: The latter is fine with us.

CHAI RPERSON GRI FFI S: G eat. I think we had sone
specific things that we just want to get to quickly. We can
take that as testinony. WE can have quick rebuttal on it and
see where we go. And first of all, if you would not mind, just
wal king us through the plans, and pointing out the pertinent
pi eces. One ?- yeah, and we'll get you a nmike to do that.
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One is, you can point to where the bedroons are
| ocated, where the cooking is |ocated, where any sort of commpn
area is. And | think our hand m crophone is not ?- our cordless
is not functioning. Is that correct? Okay. So it's not
functioning, so what we're going to have you do is there's a
m ke ?- you can grab one of these if they stretch.

MS. BURDI TT: I"I'l speak |oudly. Can you hear

me? These hones are two sided. They have two entrances. The

street side, Potonmac Avenue, and the canpus side. The campus
side has the parking lot for the houses. That is the
predom nant entry for the six youths. Okay. So the canpus
entrance, as | said, is where the kids come into the house,

their vestibul e area.

That's the living room here. It's large enough
for all six kids and the parents of an evening to do the
homework in or to do ?- watch T.V., what ever . The

kitchen/dining area is back here, again large enough to seat
ei ght people at one given tine. The kitchen is designed to seat
ei ght people, not to have a counter space with people to push up
a stool at. That was a requirement on Boys Town's part that
everybody sits down at a table at one time for dinner.

Now the kitchen itself is large enough that two
to three people can work in the kitchen at one tinme preparing
t he neals. We have two sinks, and then the refrigerator and
ovens are across the wall. That was another requirenment from
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Boys Town that the kitchen be functional for several people at
one tinme to be working in it, and other people to be preparing
the table, setting of the table.

The stair, the main stair upstairs is right here
up into the kids area. Gkay. And this is the kids area on the
second fl oor. It's three bedroons. The bedroons are divided
into two sleeping areas, so it's one large roomwith a divider
of cl oset space down the middle and a vanity with a sink in it,
so two kids share a bedroom Okay. One, two, three. They also
have a bath here with two vanities, two toilets, two showers.
Again, that's a requirement from Boys Town. It's a program
el ement that they have found works very well in all of their
facilities across the country, so it is a typical function. And
again, we have a corridor, or hallway down the center that's
| arge enough to accommdate six kids and two parents, or one
parent watching the kids get ready.

These kids are like any other famly. They' ve
all got to get up in the nmorning and get to school, so they're
all going to be cycling through this bathroom at the sane tine.
And then in the evening they all go to bed at the sanme tine, so
they've all got to cycle through again.

Now the house is in two parts. The parents have
a small area of their own. I'"'m not familiar wth the
requi renments for Boys Town for the parents to have tinme off, but
when they do have tinme off, they can get away from the Kkids.
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They have a living area, and a very snmall kitchenette with a
sink and an under cabinet refrigerator.

It is connected to the kids area on the
downstairs on the first floor, and also on the second floor.
This is the parents, and this is their stair up. They cone up.
They have two bedroons, and they have a connecting roomto the
ki ds area.

There is also a small office on the first floor
with its own bath, and that's if, you know, a kid needs
counsel ing and, you know, they need to do it sone place private,

they can pull themoff into an office and have a talk with them

CHAI RPERSON GRIFFI'S: Did you indicate the second
stairs?

M5. BURDITT: The second stair ?- let's see.
There's the kids' stair.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. BURDI TT: There's the parents' stair here.

CHAlI RPERSON GRI FFI S: Is there not one in the
center between the two?

MS. BURDI TT: There is one right here. W were
required by DCRA to provide a second egress stair out of the
facility. As | said before, the houses have two entrances, a
campus entrance that's primarily the kids' entrance, and a
street entrance. That entrance is off the parents' living room
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so that anybody conmng to the house has to go through the
parents first. Anybody conming off the street has to go through
the parents before they reach a Kkid. And it ensures the
children's privacy of contact.

CHAI RPERSON GRI FFI S: So just to clarify, M.
Burditt, does that ?- that neans that all of the street
entrances which enter into the parent unit is ?- those front on
Pot omac Avenue. Correct?

M5. BURDI TT: Yes.

CHAI RPERSON GRI FFI'S:  GCkay. Thank you.

MS. BURDITT: The kids have the back porch
entrance. There is a side nud room entrance onto the kitchen
over here, so that at |east when the weather is bad, there's at
| east one spot they can come in and not track nud through the
house.

CHAI RPERSON GRI FFI S: Okay. So you have a basic
front door, a side door which is the nud area, and a rear door

And can you point to the rear access again?

MS. BURDI TT: Ri ght here. It's off of a very
| ar ge porch

CHAI RPERSON GRI FFI S: Ckay. Then point to the
front door then.

MS. BURDI TT: The front door is right here.

CHAI RPERSON  GRI FFI S: Ch, | understand. And
that, as you indicated, was to neke sure that anyone conming in
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wal ks through the parent area. Okay. Did you discuss the
bedrooms on the right side of the second floor plan?

MS. BURDITT: Ckay. These are the parents'
bedr oons here.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. BURDI TT: Basically, for lack of a better
term a naster suite with a connecting bath, and then a second
bedroom with an adjacent quarter bath. There is a connecting
den in between the two areas, and that's a program requirenment
for Boys Town. And that's ?- you know, we refer to it as a den

It's not got a function clearly defined other than a connecting
ar ea.

CHAI RPERSON GRI FFI'S: Okay. Any other questions?

Yeah. The site plan. First of all, did your firm or did you
put together the Environnment Site Plan that was submtted?

MS5. BURDI TT: Yes, | did.

CHAI RPERSON GRI FFI S: Okay. And that's not what
we' re | ooking at here, obviously.

M5. BURDITT: This is Phase |I. This is the four
houses. This is what is currently in ?- has been given a pernmit
for, and is under construction.

CHAI RPERSON GRI FFI' S: Ckay.

MS. BURDI TT: This area here. This is proposed
Phase |I1. It is not into permt, and it shows future
construction. The houses are still though on their own
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properties.

MEMBER LEVY: A question about the site plan.
You indicated that the children conme in and out through what you
descri bed as the campus entrance in the rear?

MS. BURDI TT: Yes.

MEMBER LEVY: How do they access the street once
they | eave that entrance?

M5. BURDI TT: The parking is along here. There's
a drive that for Phase | cones off the alley and stops here. It
basically feeds parking spaces under th is current construction
and it stops.

MEMBER LEVY: One parking space per house?

MS. BURDI TT: One parking space per house as per
requi renents.

MEMBER LEVY: So how would the children |eave the
house and wal k somewhere, to school for instance? How would
they get out of the house, and out of the site?

MS. BURDI TT: If they wal k, they walk around the

back. There's a sidewalk that will come down to the front.
They will be channeled through into one direction. There will
not be any alley access unless it's vehicular. That will be a

controlled entrance, so either they've got to |eave out of the
front door of the house with the parents' pernission through
their space, or they come out the back door, and take the
si dewal k down to the public sidewal k.
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MEMBER LEVY: And is there a gate that they go
t hrough there as well?

MS. BURDI TT: There will be a gate at this point.

At this point, it's going to be a tenporary gate. We have
decorative netal fence along the front of the property, and
we' || probably be extending that.

MEMBER LEVY: So when they | eave through the rear
entrance, you said there's a control point at the vehicular
driveway, let's say, to the alley.

MS. BURDI TT: Uh- huh.

MEMBER LEVY: Wen they |leave, are they inside
some kind of a gated or fenced area, that they have to go out
t hrough that sidewal k?

M5. BURDI TT: The gate in the ?- or the fencing
across the back of the property is nore for protection as all
the neighborhood, all the neighbors on that alley have sone
fence, either six or eight foot, either chain link or stockade
fence. Boys Town will be having an eight foot fence across the
rear of the property, basically for the protection of their own
property. And that gate at that alley entrance will be either a
key card gate or, you know, sone type of control gate so that
vehicles can cone in and out, but nobody else can conme in and
out .

MEMBER LEVY: | guess, and | can't really see the
one you have down bel ow. Maybe you could lift that up if you
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wouldn't mnd, if you're going to refer to it. So the gate goes
around the entire Boys Town property, or just around the four
parcel s? And is it four separate fenced parcels? I don't
under st and how.

MS. BURDI TT: Well, there's a decorative fence
runni ng basically fromhere around, and to this point.

MEMBER LEVY: That's three foot high.

M5. BURDITT: That's a three foot fence.

MEMBER LEVY: Okay.

MS. BURDI TT: Then the taller fence wll go
around the property as required, pending future devel opnent, but
there will be ?- | nmean, right now we've got a construction
fence around the entire property. And wuntil 1'm directed
ot herwi se, or the contractor is directed otherwi se, that's going
to probably stay there.

MEMBER LEVY: Are those ?- the lines that appear
to be fences at each back yard, those are property lines?

M5. BURDI TT: Those are property lines.

MEMBER LEVY: Okay. All right. Thank you.

CHAI RPERSON  GRI FFI S: For clarification, t he
plans that we're looking at, are they simlar to those, or
identical to those that were submtted for permt?

MS. BURDI TT: These are identical to those that
were submtted for permt.

CHAI RPERSON GRI FFI'S:  The actual floor plans?
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MS. BURDI TT: The floor plans are identical

CHAI RPERSON GRI FFI' S:  Ckay.

MS. BURDI TT: We've nade no changes to the floor
pl ans.

CHAI RPERSON GRI FFI S: And | would imgine that
Staff has talked to M. Feola about subnmitting these. Ckay.
Any ot her questions? Okay. Thank you very nuch.

Ms. Ferster, did you want to take an opportunity
as we have heard testinony.

M5. FERSTER: |'m sorry.

CHAI RPERSON GRI FFI S: Okay. Db you want to take
opportunity to rebut or to cross exam ne the testinony that you
just heard?

M5. FERSTER: No, | don't have any questions.

CHAI RPERSON GRI FFI S: Okay. Then, therefore, we
won't need any redirect, and Ms. Burditt, | think we're getting
you out of here before 7:30.

M5. BURDI TT: Appreciate that.

CHAI RPERSON GRI FFI'S:  Any other questions that we
need? We will be getting those in. Great . Thank you very
much.

Al'l right. Let us revisit schedule and the rest
of the evening.

M5. BROAN: No cross.

CHAlI RPERSON GRI FFI'S:  Ch, gosh. You know, |'m so
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sorry. | have perfect faith and confidence that you would junp
up if needed, and | don't ask you, so thank vyou.

MEMBER LEVY: At least he didn't call you Ms.
Moore this week.

CHAI RPERSON GRI FFI S: Yeah. I have this big
pl acard down here with your nane on it, so | won't ness that one
up. Okay. In all seriousness, which doesn't conme easily to ne,
let me find the Iist of things we need to get through.

Al right. We're | ooking at the 26'" to continue
this, which will nove us to rebuttal testinony, and then closing
remarks. That is what we have left, if |I'mnot m staken.

MR. FEOLA: Is there any chance we could do
rebuttal tonight, and just ?-

CHAI RPERSON  GRI FFI S: Ms. Ferster, are you
prepared to do rebuttal tonight? Let ne tell you a little bit
of what |I'm thinking, and the Board is thinking. First of all,
with rebuttal, we are anticipating having that to 30 ninutes,
and then having closing remarks estimated at 15 minutes for all
the participants. That would be 15 m nutes each.

VS. BROWN: Thirty minutes total for al |
participants, plus ?- thirty minutes total for all participants,
and 15 m nutes each for closing?

CHAI RPERSON GRI FFI S: No, rebuttal would just ?-
woul d be the 30 m nutes, 15 minutes for closings.

MS. BROMWN: |'mnot clear. | ?-
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MS. FERSTER: W get rebuttal. | nean, you don't
get rebuttal.

CHAI RPERSON GRI FFI S: Ri ght . We're only hearing
fromMs. Ferster in rebuttal testinony.

MS. BROMAN: And cl osing remarks, 15 m nutes per.

CHAI RPERSON GRI FFI'S:  Yeah. Exactly. Right.

MS. FERSTER: Okay. Now we would not ?- we had
not planned on submitting any rebuttal testinony, except that we
woul d have do a fairly substantial rebuttal of a lot of the
mat erial that was submitted in this package.

CHAI RPERSON GRI FFI S: Al right. First let ne
state, you're not anticipating calling any rebuttal w tnesses,
or having any rebuttal.

MS. FERSTER: No, unless ?- we will have to call
rebuttal witnesses to sonme of the material in the package, but
we're hoping to get this information stricken from the record,
and so avoid a rebuttal witness, having to rebut it.

CHAI RPERSON GRI FFI'S: Okay. Well, in that
case ?-

MR. FEOLA: Maybe counsel could just say what's
bot heri ng her about the ?-

CHAI RPERSON GRI FFI'S:  Yeah, | want to see if | ?-
there seens to be a domno setting up here, so there's quite a
bit. So yeah, let's just attack one at a tinme, and let's do
take your objection to the package that was subnmitted, and see
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where we go with that.

MS. FERSTER: Ckay. Well, | had stated that |
woul d have no objection to any of the fact sheets and conmunity
updates that were distributed to the conmunity.

CHAI RPERSON GRI FFI'S:  Ckay.

MS5. FERSTER: And | continue to have no objection

to that.

CHAI RPERSON GRI FFI' S:  Ckay.

MS. FERSTER: The first itemin the package is a
chronology of Capitol Hi Il Comunity OQutreach, and ny client

informs me that it's conpletely inaccurate, and so we woul d have
to put a rebuttal witness on to testify how, in fact, this does
not accurately reflect ?-

MR. FEOLA: She can absolutely do that in
writing, and | have no problemwth that. W don't need to have
a rebuttal wtness.

CHAI RPERSON  GRI FFI S: Well, could we have an
objection to its submttal?

MS. FERSTER: | nmean, | object to it on accuracy
grounds, but ?-

CHAI RPERSON GRIFFIS: M. Feola, if ?- | would be
?- | think we have latitude to nmake the decision here to renove
this and send it back, and because we haven't had an opportunity
to look at it even. |It's been brought up here, so | can easily
say that it's not sonmething that will go into deliberations.
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M. Feola, do you have comment on that?

MR. FEOLA: It is factual. That's all | can say.
It's not pertinent to our case. It's ?- so | don't really care
if it's in or not. But it's absolutely factual.

CHAI RPERSON GRI FFI S: Okay. So I'l'l uphold the
objection. M. Brown, did you have any comment on that?

MS. BROWN: The District has no comment.

CHAI RPERSON GRI FFI S: Okay. Let's send back the
chronol ogy t hen.

MS. FERSTER: Okay. The next ?- the pieces of
material in the package are the community updates, which we
wel come. And then you get to an article called, "ANC Votes No
on Boys Town Heart and Soul." We'd object to that.

CHAI RPERSON GRI FFI S: Any argument on Kkeeping
themin, M. Feola?

M5. FERSTER. On a variety of grounds, anong them
hear say.

MR. FEOLA: No. As | recall, the ANC voted no,
and they canme and said that, so no problemw th taking that out.

CHAI RPERSON GRI FFI S: Okay. No objection for
returning that one.

M5. FERSTER: Okay. The next is a letter from
Queens Chapel Civic Association to Council Menber Anbrose. We
object to that.

CHAI RPERSON GRI FFI S: Any argunment to keeping it
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MR. FEOLA: Basical ly, she's objecting to
anything that |looks like it mght support the facility going in
in this [ocation, so ?-

CHAI RPERSON GRI FFI S: O nore perhaps directly,
she's indicated, she's objecting to anything that is in the
comunity updates. |Is that pretty nuch it? | nean, that's ?-

M5. FERSTER Yeah. Everything else we would
object to. And, you know, the basis of our objection would be
that this is not ?-

MR. FEOLA: It's in favor of Boys Town is what
they're objecting to.

MS. FERSTER: ?- the place when Boys Town shoul d
solicit people who appreciate and value its programs. |If there
were a BZA Hearing for a special exception, that would be
appropriate.

CHAI RPERSON GRI FFI'S: Okay. Well, | would ?- let
me take your objection, and your direction, Ms. Ferster.

MR. FEOLA: We don't really care.

CHAI RPERSON GRI FFI' S: Ckay.

MS. FERSTER: Everything else ?-

CHAI RPERSON GRI FFI S: But et me be clear. What
I'"'m hearing Ms. Ferster say is she wants to keep in all the
comunity updates, and renove all the other information that's
in there. | would support that, and actually return the rest of
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the docunments, in that we are in an appeal. We aren't having
open testinony. |If we do open these doors, if we get these in,
we nmight as well ask for others, and we can kiss seeing our
fam lies and jobs goodbye when we start doing that.

MR. FEOLA: Well, except that | will suggest that
you already accepted things I|ike from the Capitol Hill
Restoration Society, which isn't a party to this appeal, but
cane in weighing in with its opinion, and they're not any
different than the Queens Chapel Citizens Association.

MS. FERSTER: That's not correct.

MR. FEOLA: Well, it is correct.

MS. FERSTER: It's correct ?- Capitol H Il was
part of ?-

MR. FEOLA: Then why are they listed as your
Wi t ness?

VS. FERSTER: ?- our opening case. They
testified on ?- not that they disliked or liked the Boys Town
program but on the specific issue that was part of this
program whether this is a single facility, versus four separate
facilities, when it was directly relevant to the issue.

CHAlI RPERSON GRI FFI S: Yeah. If I recall, and |
will go back to the record to |ook at that, M. Feola. But if |
recall, we did have discussions about how, and the relevancy of
the Capitol Hill Restoration Society testifying, and it did conme
under being called by Ms. Ferster, so | think we cleared that
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up. But | want to ?- yes.
M5. BROAWN: M. Chair, for the record, the Zoning
Admi nistrator objects to all of this on the basis of rel evance.
CHAI RPERSON GRI FFI'S:  Thank you. And in order to
be King Solonon-like, I'lIl split the baby in half, and take the
first half and the back half out, and we'll keep the community
updat es, and nove on fromthere.

MS. FERSTER: In that case, we have no rebuttal.

CHAI RPERSON GRI FFI S: Ckay. So then we are
| ooki ng at cl osings on the 26'". O osi ngs, | woul d suggest that
we have a limt of 15 mnutes per participant. |'m open to

heari ng concerns about that by anybody.

MR. FEOLA: That's fine.

CHAI RPERSON GRI FFI'S:  Okay. Fifteen mnutes wll
suffice.

M5. BROWN: That's fine.

CHAlI RPERSON GRI FFI'S: Ckay.

MS. BROWN: As long as | have a nmoment to clear,

and renmenber who |'m here on.

CHAI RPERSON GRI FFI S: We'll probably need nore
than a nonment for that ourselves. And | would also just
indicate that in that this is not a full judicial body, but a

gquasi one, at the closings, Board may have questions, so | would
anticipate in terns of timng, but also in ternms of preparation
being able to answer questions. Obviously, at closing, | would
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not inmagine we're hearing any sort of new information, and it

will be probably just a rehash of sonme of the questions that we
don't have full clarifications on. And we will probably have
other information that we'll request then, which would be
st andar d.

However, we have questions now 7?- oh, okay.
Dat e. Let ne go back to that. 26'" is okay then for closing
for everybody. Is that ~correct? Okay. Also, | was
anticipating witten objections to requesting a report from
O fice of Planning.

MR. FEOLA: Ckay.

CHAI RPERSON  GRI FFI S: Okay. I was actually
anticipating that last tine we nmet, so as soon as possible that
can cone in.

MR. FEOLA: The enbarrassing thing, M. Chair, is
we had it with us last time, and we didn't submit it, and we
forgot to bring it today.

CHAI RPERSON GRI FFI' S:  Ckay.

MR. FEOLA: But it's only a page and a half.

CHAI RPERSON CRI FFI S: Yeah, it's not a problem

And in fact, if you want to ?- go ahead.

MS. FERSTER Yeah. | was going to ask if they'd
just give it to us before the hearing so we can have it in
advance.

MR. FEOLA: We'Ill serve it tonorrow

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

356

CHAI RPERSON GRIFFI'S: | think that's perfect.

MR.  FEOLA: I would give it to her tonight,
except | forgot it.

CHAI RPERSON GRI FFI'S:  Ckay. The other ?-

MS. BROWN: M. Chair, the District did not cone
with witten objections at the |ast hearing.

CHAI RPERSON GRI FFI'S:  Ckay.

MS. BROWN: The District cane prepared with case
| aw. If necessary, the District can prepare sonething in
witing and submt it to the Board and counsel

CHAlI RPERSON  GRI FFI S: Did you say you cane
prepared with case | aw?

MS. BROWN: Wth case |aw.

CHAI RPERSON GRI FFI' S: Ckay.

MS. BROWN: We were prepared to argue, or to nmke

a | egal argunent.

CHAI RPERSON GRI FFI S: Okay. If it's not overly
burdensonme, let me know if it is, | would appreciate just having
a small witten argunent on that. | would ?- my anticipationis

to deliberate that, not in an open forum and come wth our
decision. This is not a nonunental piece. |It's sonething that
the Board has brought up. And what I'd like to do is have that
in Executive Session, and then we can be out here and not waste
everybody's tinme dealing with it, which is why I'"masking for it
in witing.
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MS. BROWN: Wuld Friday be too late for that
submi ssi on?

CHAI RPERSON GRI FFI S: No, | think Friday will be
fine. I don't necessarily think that they all have to cone in
together though, so if Friday is the last ?- if you want to
serve your's tonorrow, that would be appreciated, and then we
can start rolling on all of those.

M5. FERSTER: And do you anticipate any kind of
response by the Appellants to that subnission?

CHAI RPERSON  GRI FFI S: I would imgine you wll
have some ?-

M5. FERSTER: When woul d you want it by?

CHAI RPERSON GRI FFI S: wll, | would say that 2-
I"m being kind of flexible here. If you can put it in witing
by the 26”‘, that would be great. If you can cone prepared,
can't do it in witing, and you want to give ?- well, you know
what? This is an interesting thing. I'"d say ?- 1'd suggest
that ?- 1'm asking all three participants to submt in witing

their comments on this Board asking O fice of Planning for a

meno on the issue of the use of the conprehensive plan and the

other pieces that | stated previously, so what | would
anticipate is getting three witten statenents. Those will be
served on all of you so that you'll all have what we have. And
then | will hear on the 26" very briefly, before we get into
closings, any remarks on the coments submitted, and we'll make
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a very quick decision on that. 1s that clear? |Is that ?-

MS. BROWN: That makes sense.

MR. FEOLA: So that neans we all by Friday, so
it's not a response to our position.

CHAI RPERSON  GRI FFI S: That's correct. Yeah,
basically you have until Friday to bring it in, and then you'll
prepare ?-

MR. FEOLA: Serve it on the other parties.

CHAI RPERSON GRI FFI S: Exactly. And then you're
prepared Tuesday if you want to comrent on the others.

MR. FEOLA: Ckay.

CHAI RPERSON GRI FFI S: Okay. Now the |ast piece.

As was subnitted by Father Flanagan's and was tal ked about and
brought up today, and has in the past, we have the previ ous BZA
order, which is the Sergeant Road facility.

Specifically cited today and in the past was the
paragraph of the |ast order that seenmed to ?- that laid out a
course of action, and that being a subdivision. | amrequesting
a briefing comng to this body on the Board' s ability or
inability to disavow this portion of the BZA order. And what
I'd like to do is just get an indication on how nmuch tinme it
would require to put sonething of that nature together, or if
you are in ?-

M5. FERSTER: VWat portion of the order are you
tal ki ng about?
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CHAI RPERSON GRI FFI S: It begins, if [|I'm not
m staken, and |I'm looking at it. It begins on the ?- well, the
full paragraph begins on the bottom of the first page, and it
goes to the second page on the top. And the sentence of
pertinence is, "If the subject property had been subdivided so
that each home was on a separate lot, each of the four hones
could have been used as a youth residential care hone as a
matter of right. See 11 DCMR, Section 300.3. The Zoni ng
Administrator also noted that in adopting comunity based", et
cetera.

MR. FEOLA: I think probably a week, but you're
probably not going to close the record on the 26'". s that
correct? So maybe we can submit this brief at the sane tinme
when we submit our proposed order?

CHAI RPERSON  GRI FFI S: Yeah. I don't think
scheduling that is a problem Hold on just a second. Okay.
Just to be factual here. | know what | want. |'mjust not sure
how to ask for it, so turning to Corporation Counsel who can get
all these briefs together, and all this kind of stuff, why don't
you give me an indication of what you just said. And | think it
is on the line of M. Feola, is bundling the briefs all at once,
and they're all comng in together. |Is that correct?

MS. SANSONE: That's correct, M. Chairman. What
I had suggested would be post hearing briefings, sinmultaneous
post hearing briefings by all the parties to be followed by
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responsive briefing, perhaps a week later, or at sone
appropriate tinme, again by any or all of the parties that choose
to subnmit a responsive brief. And at that sane tinme, proposed
findings of fact and conclusions of |aw would be due.

MS. FERSTER: At the time of the responsive

brief?

M5. SANSONE: Yes.

CHAI RPERSON GRI FFI S: Ckay. Accept abl e?  Ckay.
Good. Ms. Ferster, acceptable? Okay. Everyone is clear on
what we're doing, date next we'll be here, the 26"

MR. FEOLA: M. Chair, nmay | ask a question. Are
you anticipating the need to have Boys Town's expert w tnesses
here on the 26'" as well, since we're just doing ?- because you
sai d somet hi ng about aski ng questi ons.

CHAI RPERSON GRI FFI S: Ri ght . Hold on just a
second.

MR. FECOLA: And |ikew se, for Ms. Ferster and her
experts.

CHAI RPERSON GRI FFI S: Yeah. Ms. Bailey, did we
have other information that we were asking?

SECRETARY BAILEY: M. Chairnman, before we get to
that, may | please ask what was the |ast docunent that you asked
for, findings of fact and responsive brief. Wen is that due?

CHAI RPERSON  GRI FFI S: I don't think we've set
t hat exact date. Is that correct? | nean, | think we can set
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that on the 26" VWhat |'m ?- what we're setting out is the
anticipation of what wll be subnmtted. And on the 26th, |
think we can set clear dates on that. The only thing we
actually have dates on now is just the quick coment on the
Ofice of Planning, if |I'm not m staken. Is that correct? |Is
t hat your understandi ngs al so?

MR. FEOLA: And | had asked a request to submit a
brief on the use of the conprehensive plan.

CHAI RPERSON GRI FFI S: Ri ght . | ndeed. And that
was the other thing that | think Ms. Bailey was about to bring
up. |Is that correct?

SECRETARY BAI LEY: Absolutely.

CHAlI RPERSON GRI FFI'S: Ckay.

SECRETARY BAI LEY: And then the other item was
definition in Webster's Dictionary. M. Ferster is supposed to
provide the definition of facilities as defined in Wbster's
Di ctionary.

CHAI RPERSON GRI FFI S: Ri ght. And actually, the
clarity of that is just to cite the volume of the Wbster's that
the definition cane fromw th copies. Right?

MS. FERSTER: Okay.

CHAI RPERSON GRI FFI S: OCkay. When do you want ?-
when are you submitting the conp plan briefing?

MR FECLA: 1'd like to do it now so | don't have
to carry it back to the office.
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CHAI RPERSON GRI FFI'S:  You have it with you now.

MR. FEOLA: Yes, sir.

CHAI RPERSON GRIFFI'S:  Well, there's nothing wong
with that.

MS. FERSTER: When would like a response fromthe
Appel | ant s?

CHAI RPERSON GRI FFI S: How long do you need? |
mean, |1'd |ike themon ?- before Tuesday.

MS. FERSTER: Before Tuesday.

CHAI RPERSON GRI FFI S: Okay. Ms. Ferster, do you
think that's possible, looking at the length of this?

MS. FERSTER: You know, we'll get it to you when

you need it so, | nmean ?-
CHAI RPERSON GRI FFI S: Ckay. Well, | think just
in the overall process it would be ?- but what | need to do is

rely on your judgnent of whether you can adequately do it by the

time we would ?- well, if it can cone in on Friday, we can
concei vably have that before we come in on Tuesday. |If it cones
in after Friday, we will pick it up on Tuesday, so there's no

reason for you to send it into the office before Tuesday, so you

could have until Tuesday. |If it goes in Tuesday, just know that
this will stretch out further anything that we have to do on
this case.

M5. FERSTER: Okay. This is an issue that also

you're not going to decide until you decide the case. Ri ght ?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

363

This isn't relevant to any prelimnary decision you're going to
be making, is it?

CHAI RPERSON GRI FFI S: No, not necessarily. I

mean, | haven't read it so | don't know I mean, maybe this
goes to what we're doing with OP. I have no cl ue. But vyes,
clearly it's in the long termbut ?- well, there it is. That's

why ?- let me know how nuch time you need.

M5. FERSTER: I mean, | would like to take nore
than a week, but | also want you to get you the document when
you need to have it.

CHAlI RPERSON GRI FFI'S: Ckay.

M5. FERSTER: So | would like nore than a week,
but ?-

MR. FEOLA: It only took a week to prepare, and
it was in direct response to their testinony the week before, so
it isn't that big of a deal.

MS. FERSTER: Well, you don't know my schedul e,
do you?

CHAI RPERSON GRI FFI S: Okay. Let's not specul ate
on sone ?-

MR. FEOLA: You were ready to do it for Friday
until your client came up and said take as |long as you can.

M5. FERSTER | ?-

MR FEOLA: Okay.

MS. FERSTER: All | can say is | will do it when
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the Board wants it.

CHAI RPERSON GRI FFI S: Ri ght. No, we appreciate
t hat .

M5. FERSTER: If you want it by Friday, | wll do
it by Friday. 1'd prefer not to.

CHAI RPERSON  GRI FFI S: Al right. Well, that
brings up an interesting point. Do we need this before Tuesday?

MR. FEOLA: | don't think so, M. Chair.

CHAI RPERSON GRIFFI'S: | don't think so either.

MR. FEOLA: It's something that is ?-

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. FECOLA: ?-is going to have to | be
cont enpl at ed.

CHAI RPERSON GRI FFI S: I ndeed. Okay. So | would
say that let's ?- why don't you take ?- where are we, Tuesday?
I would say submit it by next Friday so we have it all in, and
that will get us clear on a schedule of those that are com ng
in. That date us unknown to me at this time, but ?-

MS. FERSTER: If I can get it in earlier, | wll
certainly try.

MS. BROWN: M. Chair, just for purposes of
trying to keep filings to a mininum piggy-backing on Ms.
Sansone's comment, wouldn't it nake sense that all of the issues
then be included in one ?-

CHAlI RPERSON GRI FFI S: Yeah. It does nmke sone
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sense, although | think this is independent enough that | want
to have it staggered, because we're going to get all that at
once, and you're going to sit down and read it. It will be hard
enough to keep everything in order, so if | can get this
through, and we figure this out, it is a large ?- you know, an
interesting analogy we had in the case today that | can't get
out of my mnd. It's a snmall piece to the puzzle that we're

going to have to be dealing with, and so ?-

MS. BROWN: I was just keeping in mnd, Ms.
Renshaw wi || be back, and so to nobve your papers.
CHAI RPERSON GRI FFI S: Ri ght . | ndeed. If she

could see her place now Ckay. What else? W have that done.
Okay. Then next Friday, the Friday that we're anticipating

that would then be, if |'mnot mstaken, is that the ?- what is

th

it, 27 °?

MR FEOLA: The 29"

MS. BROWN: March 1%

MR. FEOLA: March 1% rather. Yeah, that's right.

CHAI RPERSON  GRI FFI S: This is the craziest
cal endar 1've ever seen. Ch, okay. Good. Fabul ous. Mar ch
1%, We'll look for it then. Al right. That's all | have.

O her things?
MR. FEOLA: Expert wi tnesses next week?
CHAI RPERSON GRI FFI'S:  Ch, good point.
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MS. FERSTER: And time as well, if you have any
sense of when we should ?- when this matter will conme up next
week.

CHAI RPERSON  GRI FFI S: | have no exact sense
what soever, because | cannot predict. | have not | ooked at
either of the cases. One is an appeal. Appeals always are nore
l engthy than a special exception or variance cases. I would
anticipate that we would call this ?- | would suggest that we do

agai n the schedul e today, is you show up anticipating at 2:00.

Ckay. This is what | propose, we'll call you
first in the afternoon. WE' Il get through this, and then we
have a nuch nore defined aspect in that case, and it may just
mean that our other appeal, or other case gets continued to
anot her date, but 1'd rather do that and finish one, than to try
and get to this late at night.

MR. FEOLA: Thank you.

CHAI RPERSON  GRI FFI S: | ndeed. So that nmeans
first thing in the afternoon about 2:00, and ?- no, it's a big
j oke. For the record, unofficial joke, so the first thing in
the afternoon, and that will be at 1:00. Isn't that when we
start afternoons? COkay. Anything else?

M5. FERSTER: Wt nesses.

CHAlI RPERSON GRI FFI S: Oh, witnesses. Yeah. ['m
obvi ously bl ocki ng that one. Board Members, comments on that?
My inclination is no. My inclination, but | wll need to just
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hear comments of ?- that M. Feola, you will be able to answer
based on the testinony given of ?- and in your representation of
Fat her Fl anagan's.

You know, that's the best | can do, not know ng
the questions. But what ?- at worst case, you would need to
recount to the best of your ability, and then we can get that in
| ater, what your expert w tnesses actually indicated. And Ms.
Ferster, are you also okay with that in terns of answering
gquestions, in terns of your expert w tnesses, and w tness that
were presented?

MS. FERSTER:  Yeah.

CHAI RPERSON GRI FFI' S: Ckay.

M5. FERSTER: We are.

CHAI RPERSON  GRI FFI S: And you'd be okay wth
that. Correct?

MS. BROMN: M. Bello will be here for the ?-

CHAI RPERSON GRI FFI S: He will be. Ch, right.
I ndeed, he'll be here for the afternoon, so we'll have himfirst
in the afternoon. GCkay. Very well. Then that seens to cover
al nost everything.

MS. BROWN: M. Chair, just for clarification.

CHAI RPERSON GRI FFI' S:  yeah.

MS. BROWN: | want to make sure | understand the
argunment, any argunent on the Sergeant Road order, the BZA order
woul d be included in the post hearing briefings.
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CHAI RPERSON GRI FFI S: I thought we were getting

t hat ?-
MR. FEOLA: Yes.
CHAI RPERSON GRIFFI'S: It is all together

MS. FERSTER: Now |'m confused. | thought

t he

only post hearing brief was going to be linted to the Sergeant

Road issue. Was there a different issue that you wanted in this

post hearing brief?
MS. BROWN: And anything else that they may ?-

CHAI RPERSON GRI FFI'S:  Ri ght.

VS. FERSTER: Yeah, but she sai d that's

different. That's going to be a different filing, a different

date. So there's just going to be one brief.
MR. FEOLA: One brief response.
MS. FERSTER: On Sergeant Road.

MR. FEOLA: Yes.

MS. BROWN: On Sergeant Road, and if they need

anyt hi ng el se.
CHAI RPERSON GRI FFI'S:  Ri ght.

M5. FERSTER: Oh, so you might ask ?- okay.

CHAI RPERSON GRI FFI S: Yeah. Ckay. And that's

where | was unclear, but we will have two dates for the final

subm ssions. GCkay. W need to rehash anything?
Al right. Let's go see our famlies.
concl ude 19" February, 2002 afternoon session.
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(Wher eupon, the proceedings went off the record

at 7:45 p.m)
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